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Executive Summary
The majority of EU Member States provide their citizens with a legal entitlement to some form of
long-term care (LTC) services. This entitlement is laid down in various pieces of legislation. The
legal regulations relating to LTC among Member States are widely dispersed and comprise among
others social security laws, health law and laws on social assistance. In some Member States legal
provisions do not even apply to the whole territory or do not cover all citizens in need for LTC.
Indeed, in all Member States, the legal entitlement to LTC services is not a citizen’s right but an
entitlement of a vulnerable person in a specific situation of life to certain benefits. Member States
autonomously define legal requirements as belonging to the group of vulnerable persons or being
in a specific situation that implies the need for care. Member States stipulate the type and extent
of benefits in order to cover need and costs for LTC and they also decide which institutions may
operate in the growing and lucrative “market” for LTC, and how benefits are financed.
LTC is a specific social risk that is not defined as such by law. In most Member States there are
regulations for assessment procedures that determine the need for care, but they are not legally
“neutral” in the sense that they define LTC on an abstract level, such as retirement age. The
assessment is always seen in relation to the benefits to be granted. As a rule, Member States try to
rely on objective legal parameters in their assessment procedures. Most use a scale of points
taking into account different aspects of capabilities in the activities of daily life (ADL). However,
these assessments differ insofar as some try to measure the capabilities that the person
concerned is lacking whereas an alternative legal approach would look at the capabilities left to
manage the activities of daily life. The law reflects the respective approaches since it is the legal
basis for granting benefits. Despite the appearance of objectivity the assessment also has a
subjective component. For example, the person concerned may perform better because on the
assessment day s/he was in a good state. On the other hand, the personal impressions of the
assessors may deviate and result in a different valuation. This is why most national case law on
LTC, if there is any at all, deals with the question of evaluation and upgrading in order to receive
higher benefits or to get benefits at all.
The provision of LTC benefits is very much related to available financial resources. LTC is very
costly because it is labour intensive. Most needs have to be addressed through personal aid and
support. An illustration of this relationship between the scope of benefits and the available
financial means is the case of people living with dementia. In many systems they are legally
excluded from benefits or only entitled to small benefits although they need personal care all day
long. In particular, for these persons the Member States rely very much on the help and support of
family members. But also for other persons in need for care most Member States count on the
assistance of family members. Officially, this support of family members is often promoted as a
better form of LTC because the person needing care can stay in familiar surroundings. In reality,
this may be driven by the need for cost saving. Moreover, due to falling birth rates an increasing
number of dependant people do not have any close family members they can rely on.
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Although in none of the Member State is there a legal obligation to take personal care of next-ofkin, in the majority of Member States the family remains the basic pillar for the provision of LTC.
This leads to a bundle of legal consequences. Labour law may require amendment to enable
reconciliation of work and family tasks. However, only a few Member States have already changed
their respective laws to allow care leave, although it is rare that the loss of salary is compensated.
This is why a majority of family carers, mainly women, make part-time arrangements which result
in low pensions in older age. In addition, family members are often overstrained by providing LTC
which may result in health problems or – in case of negligence for the dependant person - in
punishment under penal law.
Apart from moral aspects in some Member States there is also an indirect legal tool to support
family care. In several Member States maintenance law does not only require maintenance
payments from parents to children but also vice versa. With the exception of Scandinavian
countries which have a universal approach, other Member States cover only part of the costs for
professional care - the remaining costs are due to the dependant person. If the dependant person
does not have sufficient resources s/he will get means-tested benefits such as social assistance. In
some countries, the competent authorities may ask children for total or partial reimbursement of
the prepaid costs. A way out of this cost trap is the engagement of a person from abroad working
for less money, in particular an immigrant from Eastern Europe. The legal consequences of this
model are often an infringement of migration law, e.g. EU legislation on the free movement of
persons and services, labour law through poor working conditions or social security law by
payment of insufficient contributions.
Notwithstanding all differences in national laws and legal approaches it seems clear that LTC for
older people is a legal issue that has to be dealt with in the near future in view of current dramatic
demographic change. It is also the case that the State may need to intervene with legal
regulations. The view can be taken that affordable adequate LTC for dependant persons is a right
that every human being should enjoy in order to lead or conclude life in dignity, a demand that is
stipulated in the constitutional law of some Member States and codified as binding for all Member
States in the European Charter of Social Rights. Therefore, in recent years almost all European
Members States have developed a form of social protection for dependant persons. This view is
represented in the European Social Model - although a model normally implies a certain
uniformity of application. In any case, the extension of social protection for LTC in this European
Social Model faces financial constraints in many Member States. Unfortunately, Member States
with financial constraints tend to be the Member States with less developed social protection for
LTC.
Although the Treaty of the European Union does not stipulate competences in the field of social
protection and social security, there are several regulations that would allow the European Union
to develop a legal framework for the provision of LTC. One legal aspect is social cohesion. LTC is a
problem that affects all Member States and the same is true for the quality of services. Citizens in
one Member State enjoy a relatively good social protection whereas in other Member States the
benefits are relatively low or inexistent. This is also a severe obstacle for the free movement of
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persons within the EU because, as the jurisprudence of the European Court of Justice on
Coordination Law shows, migrants may lose acquired social protection for LTC if they move to
another Member State.
Since most benefits for LTC are benefits in kind, EU legal instruments on the freedom of services
and on competition may also be a tool for the development of protection. In addition, in most
Member States private entities also provide care services either as a for-profit organisation or as a
non-profit institution. Social investment could combine these two approaches to achieve an
adequate provision of LTC to the full advantage of dependant persons. However, it is reasonable
that the same principles for social investment in LTC apply all over the EU. This would also make it
easier for institutions to provide trans-frontier care services. Up until now the provision of LTC is a
fully restricted market bound by national regulations only. Moreover, SI might also be a legal tool
to activate people to utilise preventive measures or to undergo rehabilitation arrangements. It
may also be legal incentive for enterprises to develop new technologies to improve or avoid the
need for LTC. SI might make these new technologies affordable so that people at risk of becoming
dependant can avoid more expensive measures for LTC, in particular residential care.

Key Messages
•

There is no individual entitlement to LTC based on international or European law.

•

There are no direct legal competences on LTC for European Union.

•

There is a variety of legal competences for European Union to foster Member States in
providing LTC.

•

Different LTC systems are a severe obstacle for free movement of persons and services.

•

Social investment can be a legal and effective tool for adequate LTC.
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Acronyms and Abbreviations
CFSRW

Community Charter of the Fundamental Social Rights of Workers

ECFR

European Charter of Fundamental Rights

ECHR

European Convention on the Protection of Human Rights and Fundamental Freedoms

ECI

European Citizen’s Initiative

ECJ

European Court of Justice

ESM

European Social Model

ESC

European Social Charter

EU

European Union

ILO

International Labour Organisation

MISSOC

Mutual Information System on Social Protection

OMC

Open Method of Coordination

SGEI

Services of General Economic Interest

SI

Social investment

TEU

Treaty on the European Union

TFEU

Treaty on the Functioning of the European Union
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1

Introduction

The majority of EU Member States provide their citizens legal entitlements to long-term care (LTC)
services, while the Treaty on European Union (TEU), legislation and recommendations, as well as
the concept of the European Social Model could be used as a common framework on which
financially and socially sustainable LTC systems can be built. In addition several countries and the
EU have introduced rules and incentives to foster social entrepreneurship and to assist investors
to easily identify funds that focus on social investing (e.g. Regulation (EU) No 346/2013). The
promotion of a social investment (SI) approach in the resourcing of LTC should be built on existing
EU and national legal frameworks and should safeguard the principles of solidarity, human dignity
and the structural conditions of social protection, such as active ageing. Irrespective of the
national LTC delivery and resourcing models and of the differences in national legal standards
regarding the definition of dependency, the core welfare services of human dignity, EU and
national charters and legislation on social rights reflect a minimum acceptable level of a decent
life.
Greve (2017) began to explore the legal framework with regard to LTC, including actors involved in
allocating LTC and whether or not there are formal rules related to decision on rights to care (see
Annex 6 of Greve’s report). The current report develops this further exploring the legal and
regulatory framework of LTC and SI.

2

Aims and Objectives

The aim of this report is the identification of the regulatory and institutional gaps that promote or
hinder the achievement of the objective to improve the provision of an acceptable level of care
provision for the frail elderly, and the potential of SI in doing so. It tries to “compare and contrast”
different approaches to the regulation of LTC on the basis of International law, EU-law, namely the
European Charter of Rights, the EU-antidiscrimination regulations and the Treaty on the European
Union. The provision of LTC is quite expensive and asks for extensive financial resources. It may
overcharge the budget of a Member State and cause a conflict with the Stability and Growth Act
and its updates and extensions with respect to fiscal balance. In addition, the model of a
“European Social Model” is discussed which has aspirations with respect to social protection,
employment and other aspects relating to LTC and its provision.
The report is an attempt to characterise the balance struck between the principle of subsidiarity,
the EU social policy coordination and Member States LTC strategies in the light of the Treaty of
Lisbon and the EU Charter of Fundamental Rights. These legal instruments might provide new
alternatives in the legal enforcement of solidarity rights, such as the right to quality LTC.
D3.1: Social Right of EU Citizens to Long-term Care
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It also reviews the evidence on what can be said about the relative effectiveness of different LTC
regimes with reference to Member States are insufficiently developed, thereby enabling them to
limit the coverage of the care services provided by the state or insurance funds.
This report should be read alongside Fernandez et al. (2018). Overall the two reports attempt to
explain the extent to which these regulations or exhortations facilitate or encourage discussion
about SI and whether SI might provide a means to their realization.

3

Methods

This report is concerned with legal aspects relating to LTC provision and the potential for SI. As
such the main source for research is the examination of relevant legislation and jurisprudence on
international level, EU level and national level. With respect for international and EU legal
instruments several databases like curia.eu for the jurisprudence of the European Court of Justice
are the main source of information. The EU database MISSOC gives a broad overview on LTC
systems and its main features like field of application, main actors, institutions, beneficiaries,
benefits for informal carers, financing and taxation in all EU Member States. This database also
enumerates the relevant national legislation. In addition, governments and social security systems
of all Member States provide information on LTC.
Statutory provisions are not always precise. Their relevance or meaning might have changed over
the course of time. Juridical literature is an essential tool for legal research. Commentary books
interpreting statutory provisions and jurisprudence support the search for relevant questions, and
have been reviewed where relevant for this report.
In the field of LTC law set out in books does not always reflect the legal reality resulting from
scarce financial resources, e.g. as far as quality is concerned. This evidence is explored further
below.
There are already several studies on the provision of LTC, namely ANCIEN 1 which covers most EU
Member States and the OECD who have published research on the provision of LTC. These studies
mention at least some legal aspects as a starting point for the research. Moreover, their
sociological and demographic findings can help to understand better the reality of the provision of
LTC.
Nevertheless, there is very little research on LTC and SI, particularly focusing on legal aspects.
Fernandez et al. (2018) identified three articles of direct relevance when exploring SI and LTC, but
they do not go into detail on legal aspects.

1

https://cordis.europa.eu/project/rcn/90930_en.html
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The findings in this report were cross-checked with international and national legislation and the
studies and databases mentioned above.
In addition to a review of legal and academic materials, a questionnaire on legal matters was sent
to SPRINT project partners who gave valuable information on the situation in their country of
origin.

3.1 Limitations
Exploring the legal position across and within Member States is a large undertaking. This report
tries to explore most of the relevant legislation and case law (see Annexes for detailed analyses).
However, it does not attempt to make comparisons across countries in a detailed way; this has
been done by Fernandez et al. (2018).
Although legislation can take many years to change, there are a handful of developments that will
have implications for some Member States. One example is Brexit and the implications on the
English social care system. However, these are not explored in this report due to the uncertainty
of how processes and legislation will change.

4

Legal Provisions for Long-term Care

The entitlement to adequate LTC can rise from international, European or national statutory legal
instruments. International and European Conventions and Treaties are of course legally binding to
the ratifying states but their intention and formulation has a more programmatic character for the
states’ policies. Normally these legal instruments do not adjudge an enforceable entitlement for
an individual person nor do they guarantee a certain level or quality of benefits.

4.1 Defining Long-term Care
Knapp et al. (2017) define LTC for the SPRINT project as:
… the organisation and delivery of a broad range of services and assistance to people with a
reduced degree of functional capacity, physical or cognitive, and who are consequently
dependent for an extended period of time on help with basic activities of daily living (ADL).
This personal care component may be provided in combination with help with basic medical
services such as nursing care, as well as prevention or rehabilitation or palliative care…
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Although people of all ages may become dependent on long-term care, the risk of
dependency for those in older age is far more significant (p7).
This is not a definition that is uniformly applied across Member States, and may not be recognised
by some as LTC. Each Member State defines LTC according to national law. This means that a
person might be recognized as a dependant person in one country but does not necessarily
comply with national rules in another Member State.

4.2 Legal Right to Long-term Care
The majority of the Member States provide their citizens or some specific groups with a legal
entitlement to LTC services. This entitlement is laid down in various pieces of legislation (see Table
1 for examples from SPRINT countries). The legal regulations relating to LTC among the Member
States are widely dispersed and comprise among others social security laws, health law and laws
on social assistance. In some Member States the legal provisions do not even apply to the whole
territory or do not cover all citizens in need for LTC and exclude younger citizens or children or link
benefits to the reason for LTC (e.g. work accident, victims of crime or war). Indeed, in all Member
States, the legal entitlement to LTC services is not a comprehensive citizen’s right but an
entitlement of a vulnerable person in a specific situation of life to certain benefits. Member States
autonomously define the legal requirements for belonging to the group of vulnerable persons or
being in a specific situation that implies the need for care. Member States stipulate the type and
extend of benefits in order to cover the need and the costs for LTC and they also decide which
institutions may operate in the growing and lucrative “market” for LTC and how benefits are
financed.
LTC is a specific social risk that is not exactly defined as such by law. In most Member States there
are regulations for assessment procedures that determine the need for care. But they are not
legally “neutral” in the sense that they define LTC on an abstract level, e.g. like retirement age.
The assessment is always seen in relationship to the benefits to be granted. As a rule, Member
States try to rely in the assessment procedure on objective legal parameters. Most of them use a
scale of points taking into account different aspects of capabilities in the activities of daily life
(ADL). However, these assessments differ in so far as some try to measure the capabilities that the
person concerned is lacking whereas an alternative legal approach would look at the capabilities
left to manage the activities of daily life. The law reflects the respective approaches since it is the
legal basis for granting benefits. Despite the appearance of objectivity the assessment necessarily
also has a subjective component. For example, the person concerned may perform better because
on the assessment day he or she was in a good state. On the other hand, the personal impressions
of the assessors may deviate and result in a different valuation. This is why most national case law
on LTC, if there is any at all, deals with the question of valuation and upgrading in order to receive
higher benefits or to get benefits at all.
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Table 1: Legalisation for LTC in SPRINT countries
Country

Applicable statutory basis

Belgium

No specific legislation at federal level. However, certain benefits are provided for in
the legislation on sickness and invalidity insurance and on guaranteeing sufficient
resources, respectively:
* Health Care and Sickness Benefit Compulsory Insurance Act (Loi relative à
l'assurance obligatoire soins de santé et indemnités/Wet betreffende de verplichte
verzekering voor geneeskundige verzorging en uitkeringen), coordinated on 14 July
1994
* Act of 27 February 1987 on disabled persons’ allowances (Loi relative aux
allocations aux personnes handicapées/Wet betreffende de tegemoetkomingen aan
gehandicapten).
At the Flemish Community level: Decree of the Flemish Parliament of 24 June 2016
on the organisation of Flemish social protection (Decreet houdende Vlaamse sociale
bescherming/Décret relatif à l’assurance soins) and Orders of the Flemish
government of 14 October 2016.

Denmark

Consolidated Act No 988 of 17 August 2017on Social Services (om social service).
Consolidated Act No 1103 of 15 August 2016 on Social Housing (om almene boliger).

Finland

Disability Benefits Act (Laki vammaisetuuksista) of 1 January 2008.
Services and Assistance for the Disabled Act (Laki vammaisuuden perusteella
järjestettävistä palveluista ja tukitoimista) of 3 April 1987.
Act on Supporting the Functional Capacity of the Ageing Population and on Social
and Health Care Services for Older People (Laki ikääntyneen väestön toimintakyvyn
tukemisesta sekä iäkkäiden sosiaali- ja terveyspalveluista) of 28 December 2012.
Social Welfare Act (Sosiaalihuoltolaki) of 30 December 2014.
Health Care Act (Terveydenhuoltolaki) of 30 December 2010.
Primary Health Care Act (Kansanterveyslaki) of 28 January 1972.
Act on Informal Care Support (Laki omaishoidon tuesta) of 2 December 2005.
Family Care Act (Perhehoitolaki) of 20 March 2015.

Germany

Long-term care insurance (Pflegeversicherung):
Social long-term care insurance for persons insured under statutory sickness
insurance and private compulsory long-term care insurance for persons insured
under private sickness insurance: Social CodeSozialgesetzbuch, Book XI (SGB XI).
In its version last amended by Article 8 of the Act of 30June 2017 (BGBl. I p. 2143).

D3.1: Social Right of EU Citizens to Long-term Care

11

Social Protection Innovative Investment in Long-Term Care
HORIZON 2020 - Grant Agreement No 649565

Social assistance:
Social Code, Book XII, - social assistance -, of 27 December 2003 (BGBl. I p. 3022,
3012),, last amended by Article 2 of the Act of 17 August 2017 (BGBl. I p. 32144).
Greece

Law No. 1140/1981, as amended.
Legislative Decree No. 162/73 and Joint Ministerial Decision No. Π4β/5814/1997.
Ministerial Decision No. Π1γ/ΑΓΠ/οικ.14963 of 9 October 2001.
Law No. 4025/2011.
Law No. 4109/2013.
Law No. 4199/2013 art. 127.
Law No. 4368/2016 art. 334.
Law No. 4483/2017 art. 153.

Hungary

Long-term care services providing personal social care (social services):
Act III of 1993 on Social Administration and Social Assistance (törvény a szociális
igazgatásról és szociális ellátásokról) supplemented by Government and Ministerial
decrees.

Italy

Law No. 118 of 30 March 1971 on civilian invalidity benefits (Legge 30 Marzo 1971,
n. 118 - Conversione in Legge del D.L. 30 gennaio 1971, n. 5 e nuove norme in favore
dei mutilati ed invalidi civili).
Law No. 18 of 11 February 1980 on Constant attendance allowance (Legge 11
Febbraio 1980, n. 18 - Indennità di accompagnamento agli invalidi civili totalmente
inabili).
Law No. 104 of 5 February 1992, Article 33 (Framework law on disability) (Legge 5
Febbraio 1992, n. 104 - Legge-quadro per l'assistenza, l'integrazione sociale e i diritti
delle persone handicappate).
Legislative Decree No. 112 of 31 March 1998 on the transfer of legislative tasks and
administrative competences from the State to the Regions and local entities
(Decreto Legislativo 31 Marzo 1998, n. 112 - Conferimento di funzioni e compiti
amministrativi dello Stato alle regioni ed agli enti locali, in attuazione del capo I della
Legge 15 Marzo 1997, n. 59 ).
Regulation (CE) 883/04.on social security coordination of the European Parliament
and Council (Regolamento (CE) 883 del 29 aprile 2004 del Parlamento Europeo e del
Consiglio, relativo al coordinamento dei sistemi di sicurezza sociale - SNCB – art 70
and Annex X).
Law No. 183 of 4 November 2010, Article 24, modifying the rules regarding the
permits for the assistance to disabled persons in difficult situations (Legge n. 183 del
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4 Novembre 2010, art. 24 - Modifiche alla disciplina in materia di permessi per
l’assistenza a portatori di handicap in situazione di gravità).
Law No. 147 of 27 December 2013 containing provisions for drawing up the annual
and pluri-annual budget of the State – Stability Law 2014 (Disposizioni per la
formazione del bilancio annuale e pluriennale dello Stato - Legge di stabilità 2014).
Lithuania

Law on Target compensations (Tikslinių kompensacijų įstatymas) of 29 June 2016
(No. XII-2507).
Law on Social Services (Socialinių paslaugų įstatymas) of 19 January 2006 (No. X493).
Law on Health Insurance (Sveikatos draudimo įstatymas) of 21 May 1996 (No I1343).
Law on Healthcare system (Sveikatos sistemos įstatymas) of 19 July 1994 (No I-552).
Law on Health Care Institutions (Sveikatos priežiūros įstaigų įstatymas) of 6 June
1996 (No. I-1367).

Poland

Law on Health Care Services financed from Public Means (Ustawa o świadczeniach
opieki zdrowotnej finansowanych ze środków publicznych) of 27 August 2004.
Law on Social Assistance (Ustawa o pomocy społecznej) of 12 March 2004.
Law on Family Benefits (Ustawa o świadczeniach rodzinnych) of 28 November 2003.
Law on Social Pension (Ustawa o rencie socjalnej) of 27 June 2003.
Law on Social Insurance Fund Pensions (Ustawa o emeryturach i rentach z Funduszu
Ubezpieczeń Społecznych) of 17 December 1998.
Law on Vocational and Social Rehabilitation and Employment of Disabled Persons
(Ustawa o rehabilitacji zawodowej i społecznej oraz zatrudnianiu osób
niepełnosprawnych) of 27 August 1997.
Law on support for pregnant women and their families “For life” (Ustawa o wsparciu
kobiet w ciąży i rodzin “Za życiem”) of 4 November 2016.

Portugal

Social insurance and guaranteeing sufficient resources:
Statutory Decree 265/99 of 14 July 1999 on the long-term care supplement
(complemento por dependência), as amended on several occasions.
Act 90/2009 of 31 August 2009 on the special protection system in case of disability
(regime especial de proteção na invalidez), re-published in consolidated version by
Statutory Decree 246/2015 of 20 October 2015, amended.
Social security system and National Health Service:
Statutory Decree 101/06 of 6 June 2006 on the National network of integrated
continuing care (rede de cuidados continuados integrados), re-published in a
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consolidated version in Statutory Decree 136/2015 of 28 July 2015.
United
Kingdom

Care Act 2014

Source: MISSOC 2018

The role of international and EU legislation is therefore important in stipulating legal rights to LTC
for citizens within the EU. The following aspects can be observed:


International legal instruments like the UN-Charter of Human Rights and the UN Convention
on Rights for Persons with Disabilities do not provide for a right to LTC that is directly
enforceable in court. The Charter of Human Rights can protect human dignity and the physical
or mental integrity of a person in need of care (e.g. mistreatment in a state institution). The
protection of human dignity might be in extreme cases an argument for covering high costs
(e.g. for LTC). But apart from political pressure on the state involved, the individual has no
legal possibility to have his rights effectively protected.



On the European level the Treaty on the European Union does not confer any competences
of the Union in the field of LTC2. However, the general tasks to combat social exclusion, to
promote social justice and protection as well as social cohesion would allow to the Union to
make some political guidelines to create or promote LTC systems in the Member States but
for the lack of competences it could not force the Member States to do so.



When analysing the European Convention on Human Rights (ECHR) decisions we can see that
Member States have a broad discretion in organizing and maintaining health care and LTC
benefits. First, the ECHR does not provide for an individual entitlement for health care
services as long as the person’s life is not in danger. Second, if a person may get benefits from
the state of origin, he or she cannot claim higher benefits in the state of residence but has to
accept a lower standard as long it is not harmful to the person’s life. Third, state agencies are
allowed to modify the situation of a person in need for care as long as the action is reasonable
and appropriate. The British case shows that state agencies may take into account scarce
financial resources. If benefits are reduced law has to be changed accordingly but this has to
be done in advance. The German case demonstrates that dignity of elderly people is a high
value. In particular, it is important as far as quality issues are concerned. If quality standards
are not met this might be a violation of the European Convention. As quality standards are
fixed by national law a violation would need the infringement of national law. The Court did
not yet decide on a case where a Member State did not fix minimum standards at all or had
fixed very low minimum standards. But the Russian cases on pensions show that the Court
accepts even very low standards as long as the benefits allow a modest life. Therefore, in
some cases the manner on how to provide LTC might be a violation of the ECHR. But Court

2

This was explicitly confirmed in the decision of the European Court of Justice of 19 April 2016, see below.
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decisions show that this violation must be severe. It is not sufficient to claim that conditions
are bad and unsatisfactory or of minor quality.


Like other international legal instruments the European Charter of Fundamental Rights3
(ECFR) is for orientation and interpretation of other legal instruments. It does not grant
individual legal entitlements. There are two ways to enforce the ECFR. First, the Commission
could go to the European Court of Justice if it has the opinion that a provision of the Union is
contrary to the ECFR. The same procedure is possible if a Member State does not observe the
ECFR when transforming Union law into national law. An individual person who feels that his
or her rights under the ECFR are neglected by national authorities first has to seek for remedy
in national courts. If a national court supposes that the Member State interpreted the ECFR in
a wrong way, the national court may ask the European Court of Justice for its opinion. The
European Court of Justice will rule on the case only if the national legislation refers to
European Law. Since the Union has no direct legal competence on LTC and has not yet issued
a Regulation or Directive concerning the provision of LTC, at the moment the ECFR in this area
has more a political than an explicit legal importance.

All these legal provisions on discrimination have to be transformed into national law and the
individual has to be affected by a concrete measure of a state entity. In this case, the legal
instruments directly apply because public bodies are immediately bound to European law as a
state act falls under public law. For private bodies these rules apply only in an indirect manner,
because private law prevails. This difference between public entities and private providers is
important when addressing actions for SI. In case of undue discrimination the person involved may
only receive a financial compensation but e.g. will not get a place in a residence or another benefit
on the grounds of antidiscrimination law.
In 2014 the Committee of Ministers under the terms of Article 15.b of the Statute of the Council of
Europe adopted a recommendation to Member States on the promotion of the human rights of
older persons.4 The recommendation is not a binding legal instrument but mere “soft law”. 5 It
refers to key issues for older people and mentions good practices in care which might serve as a
guideline for other countries to improve protection for LTC.

3

Charter of Fundamental Rights of the European Union (2000/C 364/01), OJ 18.12.2000, C 364/1

4

Recommendation CM/Rec(2014)2 of the Committee of Ministers to Member States on the promotion of the human
rights of older persons (Adopted by the Committee of Ministers on 19 February 2014 at the 1192nd meeting of the
Ministers’ Deputies)
5

The term “soft law” is very much used in the context of international documents. From the legal point of view it
refers to legal texts that are not directly enforceable but have a “binding” character insofar as the Member States
have signed the respective Convention and have promised to accept all acts resulting from this Convention.
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4.3 Long-term Care Benefits
In the Member States the provision of LTC is codified in various acts and regulations. The
constitutions of several Member States refer to the specific protection of elderly and disabled
people but the entitlement to LTC is not mentioned in any constitution. According to the doctrine
in some Member States the entitlement to health care also comprises the provision of LTC in kind.
Due to the very different level of social protection it is difficult to find enough legal features in to
cluster systems in law models. But the following aspects can be observed:


In Nordic countries there is a strong legal obligation of the municipalities to provide for LTC to
their inhabitants. The advantage of this legal obligation is that there is a close direct
relationship between care provider and person in need for care. The disadvantage is that
there is almost no competition between different care providers and some smaller
municipalities might be unable to cope with the challenges. National reports also complain
that the level of grading and thus the social protection is sometimes different between
municipalities. With regards to SI this model seems to be quite attractive since the legal
competences on the local level might allow easily a direct support of the vulnerable groups.



In a few Member States (e.g. Germany, Austria, Spain, Netherlands) specific laws on the
provision of LTC exist. In Germany and Austria cash benefits prevail. Cash benefits are
predictable and calculable for the beneficiaries. In general, flat-rate cash benefits are not
sufficient to buy all the help needed and to get adequate social services. Flat-rate cash
benefits normally cover only part of the full costs for LTC. They have to be supplemented
either by copayments of the beneficiary, maintenance payments made by the beneficiary’s
spouse or children or by social assistance benefits. Especially, the German social security
model which is a unique concept among the Member States bases on the concept of partial
coverage meaning that it is not the objective of the system to provide for full adequate care.



The Spanish law on LTC focuses on the provision of social services and not on the payment of
cash benefits. It is not always possible for public entities to run all social services. Therefore it
is very common to include private agencies as “conciertos”. This means that a privately
organised provider concludes a contract with a public local or regional authority to provide
social services instead of a public institution. With regards to SI this could be a feasible way to
provide adequate protection for LTC since a structure of legal cooperation is already existent
and well-known.



Most laws of the Member States in Central and Eastern Europe link LTC services to health
care services for personal care and to social assistance benefits for housing and other social
services. In general, health care services are provided for free or against a small fee payable
by the beneficiary. Social services mainly provide for residential care. Social services for
beneficiaries willing to stay at home are beginning to expand. Their legal foundation
sometimes does not always seem very clearly codified. In general, legal representatives
complain waiting lists, lack of staff and a structural gap between agglomerations and
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countryside. SI could certainly be an effective tool for more cohesion in the field of LTC. Since
the respective legislation is not yet so detailed it should not be not an excessive legal problem
to integrate social investors in the provision of LTC, namely in the provision of benefits in kind.


Italy has a strong tradition of non-profit private providers. The regions have the main legal
competences for the provision of LTC. Thus, the system is very fragmented as concerns the
level of coverage and relevant legislation. This might make SI more difficult than in other
Member States because investors have to take into account different legal instruments and
contact institutions.



The same is true for the United Kingdom which does not have a single legal system for the
provision of LTC. Social investors must be aware of different laws and regulations in the four
parts of the country. Belgium also has different rules for the regional entities.



In the last years, Portugal has developed a private/public mix of services for care at home.
Surely, this system should be extended. This could be done by SI. Other than in Italy there is
only one contact institution and a consistent legislation which would facilitate the social
investors’ activities.



Greece is the Member State with the less developed legal provisions for LTC. Mainly,
additional LTC benefits are legally linked to drawing an invalidity pension. For the majority of
persons LTC is based on family carers, charity institutions and informal helpers. This
deficiencies and the lack of detailed legal provisions should make it viable to act as social
investors for long term care.

The provision of LTC benefits is very much related to available financial resources. LTC is very
costly because it is labour intensive. Most needs have to be addressed through personal aid and
support. An illustration of this relationship between the scope of benefits and the available
financial means is the case of people with dementia. In many systems they are legally excluded
from benefits or only entitled to small benefits although they need personal care in form of
surveillance all day long. In particular, for these persons the Member States rely very much on the
help and support of family members. But also for other persons in need for care most Member
States count on the assistance of family members. Officially, this support of family members is
often promoted as a better form of LTC because the dependent person can stay in the accustomed
surrounding. In reality, this may be driven by the need for cost saving.
In the end each Member State must reduce an excessive deficit. Up to now, visible substantial cuts
in social security affected retirement pensions and some unemployment benefits. LTC benefits
were formally not yet affected in a Member State. But some Member States with excessive
budgetary problems like Greece do not have an elaborate system of LTC benefits. Secondly, in
other Member States many provisions relate to health care and not to LTC meaning that
substantial cuts in the health care system also touch the provision of LTC benefits. This makes cuts
in LTC benefits less visible. Sometimes, benefits are not reduced but co-payments of beneficiaries
are increased. In third place, many LTC benefits are not cash benefits but frequently benefits in
kind. There are other non- “legal” instruments to reduce benefits in kind: waiting lists, reduction of
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quality, closing down residences, postponing necessary refurbishment etc. This evasion of
excessive deficit will not appear in a legal instrument of any Member State. If at all, the figures in
the yearly law on the household budget will reveal those cuts. In the discussion on household
deficits of Member States actors should carefully look at the social impacts because vulnerable
groups like dependent persons often do not have the means and energy to fight against the
deterioration of their situation. SI could support them in their struggle.
The Stability and Growth Pact is a means to restrict deficits of Member States. With regard to LTC
it may serve as an argument to reduce benefits and not to extend them. For individuals, this might
result in a serious problem because Member States which already have difficulties to comply with
the Stability and Growth Pact are also those Member States which do not have an elaborated
system for LTC. In brief, the consequences of the Stability and Growth Pact might affect very
negatively dependent persons in these Member States. Individuals that at present have weak
entitlements will get less in future.
According to its rules, the Stability and Growth Pact also includes deficits from social protection
schemes. Thus, any extension of LTC benefits will increase public expenditure. However, if SI is
seen as a means to accumulate private capital, this could be a way to avoid additional public
deficits. However, private capital certainly would not be sufficient to cover all the needs of LTC. So,
the Stability and Growth Act should be interpreted or amended in a way that allows Member
States to respond to these growing needs for LTC. Another way could be a special EU-programme
within the Stability and Growth Act that helps Member States to increase low standards in LTC.
Legal basis for this could be arts. 151, 156 TEU. SI could serve as a tool to avoid increasing deficits.
One idea of SI is to collect capital from private investors for use in social and sustainable projects.
Thus, SI and its capital spending would not affect public budgets but could relieve them.

4.4 A Common Market
LTC is not yet an issue for the common internal market. On the contrary, LTC is explicitly excluded
from rules of the internal market. There is no entitlement to receive LTC in another Member State
except under EU-coordination law6. But even then it is very difficult to get benefits at all. Yet,
within the EU LTC is still a restricted national market where national legislation applies both on
benefit providers and on persons in need for care.
Free movement is main issue of EU-law. However, national rules and EU coordination rules may
detain persons from exercising this fundamental right because they lose their entitlements to LTC
benefits or their social situation becomes worse.
The exportability of LTC benefits is still an unsolved issue within the European Union.

6

See above Chapter 5.15
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Until now, dependent persons get benefits in kind only if they reside in the respective Member
State. If they move to another Member State for whatever reason it is almost unpredictable what
kind of benefits they will get and to what extent (see Box 1).

Box 1: Examples of LTC provision following movement to another Member State
Example 1: If a French pensioner moves to Germany she/he will receive benefits in kind from the
German institution. The pensioner does not receive cash benefits for care at home neither from
France nor from Germany because France does not have a LTC system that is similar to the
German system.
Example 2: If a German pensioner moves to France she/he will not receive benefits in kind from
the German institution but from the French institution. Since benefits in kind in France are less
extensive than in Germany the situation of the pensioner becomes worse.
Example 3: If a Dutch pensioner moves to Germany she/he will receive benefits in kind from the
German institution. The pensioner also receives cash benefits for care at home because the
Netherlands have a LTC system that is similar to the German system. The German institution
reimburses the costs from the Dutch institution.
Example 4: If a German pensioner moves to the Netherlands she/he will receive benefits in kind
from the Dutch institution which are similar to the benefits in Germany. The pensioner may also
receive cash benefits from Germany but has to choose either Dutch benefits in kind or German
cash benefits.
Example 3 and 4 only work properly because there is a bilateral agreement between Germany and
the Netherlands. There are plans to conclude a similar agreement with Austria,
http://www.euinfo.de/sozialversicherung-eu/5874/5944/

This lack of coordination has absurd results: EU citizens who move to Germany may receive
benefits for LTC benefits without having paid contributions neither in their country of origin nor in
Germany. On the other hand, pensioners and frontier workers who have paid contributions in
Germany but reside in another Member State receive only cash benefits but not benefits in kind. If
a person leaves the European Union she/he does not receive benefits for long term care at all,
even if he/she had paid taxes or contributions in one Member State for years. If a person from
abroad moves to a Member State it might happen that she/he does not receive benefits.
A crucial point is that cash benefits for LTC are offset against each other in a complicated way.
These EU-coordination rules to offset cash benefits are by far more complicated if more than two
legal systems for LTC benefits are involved (e.g. Belgium, Greece and Germany). Another issue is
that it is not always clear whether a benefit is a specific benefit for LTC or is paid for other
purposes.
It is not possible to use services in kind in another EU Member State and remain in the former
system. Some dependent persons want to move to another EU Member State (e.g. to their
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family). As the ECJ stated they may lose their acquired entitlements to LTC benefits. It is true that
some Member States allow migrants continuing the payment of contributions on a voluntary basis
when leaving the country7. But even then benefits in kind are not paid abroad. SI could provide
solutions for national LTC arrangements that might also then better support the interests of
citizens when moving to another Member State; this would need further exploration.

4.5 Family Care
Although no Member State has a legal obligation to take personal care of a next-of-kin, in the
majority of Member States the family remains the basic pillar for the provision of LTC. This leads to
a bundle of legal consequences. Labour law may require amendment to enable reconciliation of
work and family tasks. However, only a few Member States have already changed their respective
laws to allow a care leave. However, it is rare that the loss of salary is compensated. This is why a
majority of family carers, mainly women, make part-time arrangements which end up in most
Member States in low pensions in old age. In addition, family members are often overstrained
with the provision of LTC which may result in health problems or – in case of negligence for the
dependant person- in punishment under penal law.
Apart from moral aspects in some Member States there is also an indirect legal tool to support
family care. In several Member States maintenance law does not only require maintenance
payments from parents to children but also vice versa. With the exception of the Scandinavian
countries which have a universal approach, the other Member States cover only part of the costs
for professional care. The remaining costs are due to the dependant person. If the dependant
person does not have sufficient resources he or she will get means-tested benefits such as social
assistance. In some countries, the competent authorities may ask the children for total or partial
reimbursement of the prepaid costs. A way out of this cost trap is the engagement of a person
from abroad working for less money, in particular an immigrant from Eastern Europe. The legal
consequences of this model are often an infringement of migration law, e.g. the EU-legislation on
the free movement of persons and services, or labour law through poor working conditions or
social security law by payment of insufficient contributions. SI could help to support family
members and avoid illegal solutions for providing LTC at home.

4.6 Limitations of Current Provision
Limitations for the current provision of LTC arise from financial constraints that do not allow
Member States to offer comprehensive high quality social protection for all citizens which is
independent of age and the reason for the need of LTC. In most Member States, LTC is seen as a

7

E.g. § 26 German SGB XI
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risk of old age but young people may also need LTC due to an accident or a severe illness. Even
children may need extensive LTC if they suffer from a long-term illness. In most Member States
these groups are not yet included in the legal provisions concerning LTC; support is even worse or
non-existent than it is for older people. SI could provide support for these groups.

5

Legal Framework for Long-term Care

A key question then arises as to whether a legal framework can be developed for LTC provision
across Member States.
Notwithstanding all differences in national laws and legal approaches it seems clear that LTC for
older people is a legal issue that has to be dealt with in the near future in view of current dramatic
demographic change and family structures. It is also the case that the state may need to intervene
with legal regulations. The view can be taken that affordable adequate LTC for dependant persons
is a right that every human being should enjoy in order to leading or conclude life in dignity, a
demand that is stipulated in the constitutional law of some Member States and codified as binding
for all Member States in the European Charter of Social Rights. Therefore, in recent years almost
all EU Member States have developed a form of social protection for dependant persons. This
view is represented in the European Social Model - although a model normally implies a certain
uniformity of application. In any case, the extension of social protection for LTC in this European
Social Model faces financial constraints in many Member States. Unfortunately, Member States
with financial constraints tend to be the Member States with less developed social protection for
long term care. SI could close this gap.
Although the Treaty of the European Union does not stipulate competences in the field of social
protection and social security, there are several regulations that would allow the European Union
to develop a legal framework for the provision of LTC. One legal aspect is social cohesion. LTC is a
problem that affects all Member States and the same is true for the quality of services. EU-citizens
in one Member State enjoy a relatively good social protection whereas in other Member States
the benefits are relatively low or inexistent. This is also a severe obstacle for the free movement of
persons within the EU because, as the jurisprudence of the European Court of Justice shows,
migrants may lose acquired social protection for long term care if they move to another Member
State. SI could provide flexible solutions within national LTC arrangements.
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6

Role of Social Investment

SI is not a legal term but means policies designed to strengthen people’s skills and capacities and
support them to participate fully in employment and social life. Key policy areas include education,
quality childcare, healthcare, training, job-search assistance and rehabilitation. Healthcare
comprises also LTC.
Since most benefits for LTC are benefits in kind the EU legal instruments on the freedom of
services and on competition may also be a tool for the development of protection. In addition, in
most Member States private entities also provide care services either as a for-profit organisation
or as a non-profit institution. SI could combine these two approaches to achieve an adequate
provision of LTC to the full advantage of dependant persons, irrespective of age or reason for need
to LTC.

6.1 Current Legal Basis for Social Investment
The legal basis for SI is set out in Regulation (EU) No 346/20138 and The EU Social Investment
Package. As a policy response the Commission's Social Investment Package (SIP) 9 guides EU
countries in using their social budgets more efficiently and effectively to ensure adequate and
sustainable social protection. Since LTC is inadequate in many Member States particularly in terms
of the level of benefits, quality and unsecure financing, this issue is very important. The SIP seeks
to strengthen people’s current and future capacities, and improve their opportunities to
participate in society and the labour market. It focuses on integrated packages of benefits and
services that help people throughout their lives and achieve lasting positive social outcomes. SIP
stresses prevention rather than cure, by reducing the need for benefits. That way, when people do
need support, society can afford to help. With regards to LTC these points may be crucial because
LTC is very costly and prevention might reduce costs substantially. The following groups are
directly affected by provisions of LTC:


Older people should see more opportunities for active participation in society and the
economy. Disabled people should be supported for independent living and adapted
workplaces.



Homeless people should receive help with reintegration into society and work. With regards
to LTC it has to be mentioned that homeless people frequently suffer from mental disorders
and need special care or even LTC.

8

REGULATION (EU) No 346/2013 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 17 April 2013 on European
social entrepreneurship funds., see 9.3.1 below
9

See Annex 1
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Through SI the target group of employers should have access to a larger, healthier and more
skilled workforce. In the area of LTC this would be of a progress because in most countries there is
not enough skilled staff available in the labour force. Moreover, caregiving is seen as a strenuous
and wearisome job with unhealthy working conditions. SI could help to ease these shortcomings.
The European Commission has called on Member States to prioritise SI and to modernise their
welfare states. This means better performing active inclusion strategies and a more efficient and
more effective use of social budgets. The call features in a Communication on Social Investment
for Growth and Cohesion10, which also gives guidance to Member States on how best to use EU
financial support, notably from the European Social Fund, to implement the outlined objectives.
Although this communication has no legally binding effect11 it may have a certain political
influence on social policy of Member States. According to the Communication, the Commission
will closely monitor the performance of individual Member States' social protection systems
through the European Semester and formulate, where necessary, country specific
recommendations. Recommendations also do not have a legally binding force,12 but for political
reasons Member States should have good arguments not to follow these recommendations.
Some years ago it was discussed whether the European Social Model has a future at all,13 since the
economic crisis has forced many states to reduce their spending for social protection and thus
change their social policies.14 However, as far as can be seen, this affects in particular pension
benefits but in the United Kingdom, for example, some long term benefits were modified or even
abolished.15
The European Social Model is an idea that Europe has common values concerning social policies:
No one should be left behind and everybody should receive a minimum of social protection.
However, the discussion on the European Social Model is more an academic debate that did not
yet have very much political impact, yet. Decisions in social policy and on the level of LTC benefits
are taken for other reasons but not in order to comply with a European Social Model that is
neither very precise and nor consistently developed in detail.
Recently, a structural analysis was made on the basis of EU-recommendations and the EUmonitoring system to find out whether a hidden European social model exists.16 Unfortunately,
but not surprisingly, this in-depth study did not reveal any references to LTC. However, experts
10

European Commission, COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE
COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL, COMMITTEE AND THE COMMITTEE OF THE REGIONS, Towards
Social Investment for Growth and Cohesion – including implementing the European Social Fund 20142020,
{SWD(2013) 38 final}; {SWD(2013) 39 final}; {SWD(2013) 40 final}, {SWD(2013) 41 final}, {SWD(2013) 42 final}
{SWD(2013) 43 final}, {SWD(2013) 44 final}; Brussels 20.2.2013, COM (2013) 83 final
11

Arg. ex Art. 288 TFEU

12

Art. 288 (4) TFEU

13

Hermann and Mahnkopf, 2010

14

ILO, 2014

15

See below the decision of the ECHR in McDonald v. the United Kingdom of 20 May 2014, p. 43

16

Schoukens, 2016
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working in this area agree that on the basis of common social principles modern standards of
social security are to be developed. “The present legal instruments do not connect with daily
reality or that social issues are regulated by economic principles.” Future legal instruments must
be enforceable and should address the relation between economic development and social
protection in an equilibrated way.17 Although the ESM does not have a legal character its idea and
concept could at least serve as an ideological vehicle to promote LTC. But SI could also support this
idea to grant adequate benefits throughout the EU Member States.

6.2 Development of Social Investment
In 2015, the European Union published a report concerning national policies on SI in Europe. The
report18 addressed also the improvements and deficiencies in LTC. A summary of the experts’
findings as regards to LTC is given in Annex 2. Although the report is not a legal instrument in a
technical sense it describes quite well the improvements and shortcomings of LTC in the Member
States concerning LTC. Benefits for LTC are still underdeveloped in many Member States and
informal care or family care provided by next-of kin are widespread or even taken as granted by
many Member States. On the contrary, there seems to be a tendency in the Member States that
the legal focus has switched from further expanding formal care in institutions to accepting more
informal care or improving the conditions for family members to provide care. Some Member
States (e.g. Austria) have eased residence permits for informal carers. Other Member States (e.g.
Germany) have implemented better provisions on care leave.19
Social entrepreneurship might be a way to improve social protection for LTC and to facilitate SI.
The two Directives are a legal basis for appropriate funding but seem to be very technical in
application. Above all, as shown in section 4.4, it is legally very difficult to work in the area of LTC
beyond national frontiers.
It is reasonable that the same principles for SI in LTC apply all over the EU. This would also make it
easier for institutions to provide trans-frontier care services. Up to now the provision of LTC is a
fully restricted market bound by national regulations only. Moreover, SI might also be a legal tool
to activate people to utilise preventive measures or to undergo rehabilitation arrangements. It
may also be legal incentive for enterprises to develop new technologies to improve or avoid the
need for LTC. SI might make these new technologies affordable so that people at risk of becoming
dependant can avoid more expensive measures for LTC, in particular residential care. As

17

Pieters and Schoukens, 2015

18

EUROPEAN COMMISSION Directorate-General for Employment, Social Affairs and Inclusion 2015 EUROPEAN SOCIAL
POLICY NETWORK (ESPN) LISER (LUXEMBOURG) AND APPLICA (BELGIUM) IN COOPERATION WITH OSE - EUROPEAN
SOCIAL OBSERVATORY (BELGIUM) Social Investment in Europe A study of national policies by Denis Bouget, Hugh
Frazer, Eric Marlier, Sebastiano Sabato and Bart Vanhercke 2015, Doi: 10.2767/084978, p. 30-32.
19

Recent amendments extended the maximum period of leave for family members. A special social security benefit
shall help to better reconcile working on the labour market and care for relatives.
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mentioned above there is no common market across the EU for LTC. In a discussion about SI it
must be kept in mind that trans-frontier initiative might bear the risk that they are not successful
due to national legislation and lack of coordination.
SI might have a complementary function for providing adequate benefits in kind. However, SI
providers have to compete with established private profit-making providers. These providers may
claim that social investors might have undue legal advantage in competition because different tax
laws apply. Non-profit organisations may claim that their activities legally prevail and there is no
space left in the market for additional providers. However, social investors may take care of
regions, age groups and activities that are not covered by established providers. The same is true
in countries with a network of social services. In particular, in the countryside, there are often gaps
in an adequate provision of social services where a social investor could step in. The main legal
problem could be that this social investor has to comply with certain standards.
The Convention on Rights of Persons with Disability is certainly a legal instrument that could
support the idea of SI. The Convention has to be taken into account if a decision is made on
discretion. Economically weaker states can easily argue with financial constraints. Also in betteroff countries financial resources are often used as an argument against the wishes and interests of
the persons in need. But as it is already seen in the health care sector it is politically difficult to set
official limits and to deny a cost-intensive medical treatment. The same is true with benefits for
LTC. It would be very unpopular and legally difficult to restrict in an official way the access to LTC
benefits. The reality shows waiting lists, rejected applications and long court procedures for a
group of population that is mostly old, frail, weak or too poor to enforce their existing rights. SI
could diminish these deficiencies.

7

Conclusion

In its decision of 19 April 2016, the European Court of Justice held that Art. 14 TFEU and Art. 156
TFEU cannot serve as a legal basis to qualify LTC services as services of general economic interest
(SGEI) under EU law. As regards Article 14 TFEU was manifest that it is unable to propose on the
basis of that provision the adoption of legislation classifying LTC services as an SGEI and excluding
those services from the application of internal market rules. It is for Member States to decide
which services they qualify as being SEGI. On the other hand, the court did not explicitly prohibit
Member States to qualify LTC services as SGEI.
The court also stated that the European Union has no competence to promulgate legislation for a
unified LTC system. Article 153 TFEU cannot constitute in itself a legal basis for the purpose of
adopting an act whose object is that of the proposed ECI at issue and which is intended to
guarantee the universal provision of LTC in the European Union.
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Finally, the ECJ made clear that Article 352 TFEU, which is an integral part of an institutional
system based on the principle of conferred powers, cannot serve as a basis for widening the scope
of EU powers beyond the general framework created by the provisions of the Treaty as a whole
and, in particular, by those that define the tasks and the activities of the European Union. On any
view, it cannot be used as a basis for the adoption of provisions whose effect would, in substance,
be to amend the Treaty without following the procedure which the Treaty provides for that
purpose. Article 352 TFEU manifestly does not constitute an appropriate legal basis for the
purpose of proposing a legal act designed to implement the objectives of the proposed ECI to
qualify LTC services as SGEI.
In its judgment, the Court had only to deal with the registration of an ECI on LTC services. It did not
say that the European Union should refrain from any actions concerning LTC. On the contrary,
Chapter X of the TFEU offers a variety of ways to join in the discussion on LTC services.
According to Article 151 para 1 TFEU20 the Union and the Member States have to bear in mind
fundamental social rights such as those set out in the European Social Charter and the 1989
Community Charter of the Fundamental Social Rights of Workers and shall have as their objectives
the promotion of improved living conditions, so as to make possible their harmonisation while the
improvement is being maintained, proper social protection and the combating of exclusion.
The European Social Charter is a legal instrument of the European Council. It does not explicitly
mention LTC but deals with health-care21 and the right to social security.22 The legal problem is
that in many Member States LTC is not seen as part of social security because social services
prevail. Thus, Art 12 ESC would not be applicable. Moreover, the ILO Convention No 102 being

20

Ex-Article 136 TEC

21

Article 11 –The right to protection of health

With a view to ensuring the effective exercise of the right to protection of health, the Contracting Parties undertake,
either directly or in co-operation with public or private organisations, to take appropriate measures designed inter
alia:
1 to remove as far as possible the causes of ill health;
22

Article 12 –The right to social security

With a view to ensuring the effective exercise of the right to social security, the Contracting Parties undertake:
to establish or maintain a system of social security;
to maintain the social security system at a satisfactory level at least equal to that required for ratification of
International Labour Convention (No. 102) Concerning Minimum Standards of Social Security;
to endeavour to raise progressively the system of social security to a higher level;
to take steps, by the conclusion of appropriate bilateral and multilateral agreements, or by other means, and subject
to the conditions laid down in such agreements, in order to ensure:
equal treatment with their own nationals of the nationals of other Contracting Parties in respect of social security
rights, including the retention of benefits arising out of social security legislation, whatever movements the persons
protected may undertake between the territories of the Contracting Parties;
the granting, maintenance and resumption of social security rights by such means as the accumulation of
insurance or employment periods completed under the legislation of each of the Contracting Parties.
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mentioned in Art 12 para. 2 ESC does not refer to LTC since at the time of its drafting in the 1950s
LTC was not an issue for social protection at all.
Of course, LTC could be qualified as “health care”. This would make Art 11 ESC applicable. A strong
argument is the case-law of the ECJ. The ECJ has repeatedly stated in its decision concerning EUcoordination law that LTC is seen as a sickness benefit. The Court also has made clear that a
distinction has to be made between “regular” short-term sickness benefits which aim at the
improvement of health at the soonest and “special” long-term sickness benefits where medical
aspects stand back to care aspects. But Art 11 ESC obliges to remove as far as possible the causes
of ill health. Therefore, Art 11 and Art 12 are not really appropriate for an intervention
Art 13 ESC23 does not only provide for medical assistance but also for social assistance. Since many
persons cannot afford costly LTC services Art 13 ESC would be a possibility to support granting of
social assistance benefits to cover the risk.
Art 14 ESC24 addresses social welfare services. LTC does not only try to cover physical deficiencies
but must also take into account mental problems and the person’s need to participate in social
life. For these purposes, support of social work could improve the situation help and the
organisation of self-help groups might be advantageous.
As a result, it must be admitted that the legal basis for action on the basis of Art 151 para 1 TFEU
with reference to Art 11-14 ESC is not very strong. Al least, some aspects of LTC are covered by Art
11-14 ESC and may serve for an action on LTC.
In any case, according to Art 151 para 2 TFEU, if the Union and the Member States implement
measures they have to take account of the diverse forms of national practices, in particular in the
field of contractual relations, and the need to maintain the competitiveness of the Union
economy. In particular in the field of LTC a broad variety of national practices exists. As can be

23

Article 13 –The right to social and medical assistance

With a view to ensuring the effective exercise of the right to social and medical assistance, the Contracting Parties
undertake:
to ensure that any person who is without adequate resources and who is unable to secure such resources either by his
own efforts or from other sources, in particular by benefits under a social security scheme, be granted adequate
assistance, and, in case of sickness, the care necessitated by his condition;
to ensure that persons receiving such assistance shall not, for that reason, suffer from a diminution of their political or
social rights;
to provide that everyone may receive by appropriate public or private services such advice and personal help as may
be required to prevent, to remove, or to alleviate personal or family want;
24

Article 14 –The right to benefit from social welfare services

With a view to ensuring the effective exercise of the right to benefit from social welfare services, the Contracting
Parties undertake:
to promote or provide services which, by using methods of social work, would contribute to the welfare and
development of both individuals and groups in the community, and to their adjustment to the social environment;
to encourage the participation of individuals and voluntary or other organisations in the establishment and
maintenance of such services.
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seen from the national reports every Member State has found its own solution that diverges
enormously from answers given in the other Member States. So, if there will be an action, this big
diversity among Member States has to be taken into account. Moreover, provision of many
services for LTC relies on contracts either between benefit provider and the person in need or the
benefit provider and the institution involved. In general, benefit providers may be public or private
providers. But the institution involved must not necessarily conclude a contract with a benefit
provider and reimburse the costs. Case law of the ECJ shows25 that this is not contrary to EU law.
SI is not yet a legal issue in Member States. With regard to LTC each Member State follows its own
social policy. However, since the need for LTC is a growing issue in all Member States it is
questionable whether such a social policy based on national law only is really effective in future.
Development in the past has shown that social challenges have resulted in similar legal answers
(e.g. implementation of retirement, increase of pensionable age), independent of a supranational
legal competence. The actual crisis of the European Union is not only a financial crisis but also
seems to be a legal crisis, too. People feel that at the moment laws are made primarily for
financial investors (e.g. banks) and social aspects, that affect them directly, are neglected. SI under
the guideline of the European could change this impression. Of course, some obstacles in the
respective national laws have to be dealt with but from the legal point of view these obstacles are
not insurmountable. Both European law and national laws allow fighting for more coherence in
LTC for the benefit of all European citizens. In addition, the Gothenburg summit has defined in
chapter 18 that everyone has the right to affordable LTC services of good quality, in particular
home-care and community-based services.

25

See ECJ EuGH C-70/95 Sodemare SA and Others v Regione Lombardia
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9 Annex 1: International, European and National Law

9.1 The Framework of International Law concerning entitlement to Long-term
Care Services
9.1.1 The UN-Charter of Human Rights
The UN-Charter of Human Rights dates from the time just after World War II when long-term care
was not really an issue being addressed in legal instruments. Of course, human dignity and the
integrity of the person are general and universal principles that have to be observed by all
signatory states. However, as most international conventions the UN-Charter of Human Rights is
mainly a political framework. Individuals do not have any legal remedy to claim against the nonobservation of human rights. The International Court of Justice in Den Haag does not have
competence to sit on individual claims. Individuals who think that a state measure neglects their
human rights can only build up political pressure via NGOs or other stakeholders.

9.1.2 The Convention on the Rights of Persons with Disabilities
The convention was adopted in the year 2006 and shall improve the situation of persons with
disabilities. The European Union as legal entity also joined the Convention so that the Convention
is not only binding for the Member States but also for the European authorities.
Like other international instruments it is a framework of legal objectives that have to be
transformed into national law. Since people who are in need of LTC are in general disabled, too,
the convention might affect directly persons in dependency. The main aim of the convention is
inclusion. This means that people with disabilities should get enough support and opportunities
that enable them to lead a live in the same manner as people without disabilities do26.
The convention does not explicitly mention LTC. Its main objective is the enablement of disabled
persons via rehabilitation measures or the integration of disabled persons into society. LTC as
personal care (e.g. feeding, washing etc.) is not the principal issue of the convention but the
convention might have an indirect impact because State Parties shall take effective measures to
ensure personal mobility with the greatest possible independence for persons with disabilities. In
this context, State Parties shall encourage persons and entities that work with disabled persons
and produce devices for them. In a broader sense this could be a peg on which to hang support for
social investments.
States Parties recognize that persons with disabilities have the right to the enjoyment of the
highest attainable standard of health without discrimination on the basis of disability. States
26

Art. 10 Convention
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Parties shall take all appropriate measures to ensure access for persons with disabilities to health
services that are gender-sensitive, including health-related rehabilitation. This means that states
have an obligation to provide sufficient means to disabled persons in need for care. However, it is
up to the states how they want to implement adequate measures.27
There are no financial sanctions for states that do not comply with the convention. In general, the
obligation to comply with the convention depends on the states’ financial resources28 so that
economically weaker states must not provide a maximum standard. Other than under the UNCharter of Human Rights the disabled person has under certain circumstances an individual right
to claim the non-compliance of the convention but the procedure is very long-lasting.29
Since the convention is in force for only some years there is not too much jurisprudence on it. 30 In
the long run it could have an impact for disabled adults with special needs for care (e.g.
paraplectic persons)31. At least in Germany there have been a certain number of claims on these

27

Art. 20 lit a) to d) Convention: Facilitating the personal mobility of persons with disabilities in the manner and at the
time of their choice, and at affordable cost;
Facilitating access by persons with disabilities to quality mobility aids, devices, assistive technologies and forms of live
assistance and intermediaries, including by making them available at affordable cost;
Providing training in mobility skills to persons with disabilities and to specialist staff working with persons with
disabilities;
Encouraging entities that produce mobility aids, devices and assistive technologies to take into account all aspects of
mobility for persons with disabilities.”
28

Art. 4 Para 2 Convention: „With regard to economic, social and cultural rights, each State Party undertakes to take
measures to the maximum of its available resources and, where needed, within the framework of international
cooperation, with a view to achieving progressively the full realization of these rights, without prejudice to those
obligations contained in the present Convention that are immediately applicable according to international law.”
29

First, the disabled has to ask the state authorities for a precise measure or means (e.g. a special wheel-chair or a
special bed for better care) that would improve his or her situation. If the petition is denied, the disabled has to sue
the state authority before the competent national courts up to the highest instance. If the highest court keeps on
denying the means the disabled is entitled to complain at the Committee mentioned above. However, the Committee
may only accept the case if the state involved has signed an additional protocol (as e.g. Germany has done). Then the
Committee may ask the state involved for further consideration and mention the case in its report. The state may take
notice of the Commission’s decision but is free how to react. In the end, this decision can build up some political
pressure on the state’s authorities but neither the Committee nor the individual can enforce this decision in order to
provide for the measure or means in question.
30

One crucial point that is discussed most is the integration of disabled children into the regular school system. If
these children need special care (e.g. personal assistance) the question is whether they are entitled to such a costintensive aid within the regular school system or have to attend a special facility which is by far cheaper for the state.
As according to the convention people with disabilities shall have the same opportunities as persons without
disabilities there is a strong opinion to integrate disabled children with special care needs into the regular school
system and close down special facilities. This approach is very common in the Nordic countries and is under discussion
e.g. in Germany.
31

Some of them insist to life independently in an apartment instead of being an inmate in a residential care home.
They claim their right on self-determination under the convention and their desire to organize the care needed in a
manner that is appropriate for them. Under legal aspects, in most cases this is a decision between (cheaper) benefits
in kind provided in institutional care and (cost-intensive) cash benefits. It opens the legal question whether an
interested person who is entitled to care benefits as such has also the right to choose a certain type of care benefits.
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subjects. Among lawyers the legal character of the convention is very much contested.32 Its
wording is, compared with other international legal instruments, quite precise and the general
principles stipulated might make the convention immediately applicable on individual cases.33 It is
the objective of the convention to fully integrate disabled persons and their wish of conducting an
independent life prevails.
The rare existing jurisprudence is not consistent at all. There is a tendency not to apply the
convention directly. The disabled may not claim immediately a specific benefit on the basis of the
convention. But in their decisions the competent state authorities or national courts must consider
the principles and obligations arising from the convention. Thus, in discretionary decisions they
should judge in favour of the interested person. But the measure or means must be appropriate
and must not provoke excessive costs. In a small municipality a few persons with need for special
care may make the local budget explode. 34 However, authorities try to avoid respective
judgements35 and in general not many lawyers work in the field of social law and social benefits,36
which makes it difficult for beneficiaries to enforce entitlements.
Apart from financial constraints because of higher costs state authorities often refuse to support individual solutions
because they fear a lack of quality, the possibility of fraud, insufficient organization and financial mismanagement.
32

Some of them argue that it is an international document that may not directly grant a certain measure or benefit. It
is fully up to national legislation to determine the kind of benefits being granted (e.g. cash benefits, benefits in kind),
to fix the extent of financing (e.g. taxes, contributions, co-payments of the beneficiary) and to describe the personal
scope of entitlement. Others professional jurists say that after ratification the convention has become part of national
law.
33

Art. 4 Para 2 Convention: „without prejudice to those obligations contained in the present Convention that are
immediately applicable according to international law.”
34

As a rule, some 50 per cent or up 75 per cent of additional costs seem to be accepted being more generous for the
support of disabled children, in particular if they need special assistance at school. On the other hand, until now there
are not so many cases of adults that ask for special treatment. But it is an increasing number of younger adults that
refer to the promises and state obligations stipulated in the convention. They are supported by interest groups and
NGOs helping with the paperwork and sometimes financing court trials in order to receive a judgement that can serve
as prejudice for similar cases.
35

First, they argue that every case is different. Second, whereas under Anglo-American law citation of cases decided
by another court or a higher court is important and may serve as a legal foundation for the relevant case, under
continental law high-court decisions are only a source of reference. They are not binding for similar cases and the
judge may also disagree with a high court decision if he thinks that this decision is not convincing. In particular with
regards of social benefits this sometimes happens because quite often judges not only take into account the plaintiff’s
interests but also the financial consequences of their decisions on the budget of the defending authority. Moreover,
under procedural law judges are obliged to find a compromise between the parties. If an agreement between the
parties is possible this solution prevails. The judge himself is interested in an agreement between the parties, because
it is by far easier and faster for him to write some sentences in a judicial minute than elaborate a well-founded
judgement. The authority has the advantage that other than judgments agreements between the parties are not
officially published and are not accessible as point of reference. For that reason, authorities are in most cases willing
to conclude an agreement if during trial they get the impression that a final decision would be not in favour for them.
Another trick used by authorities to avoid an unfavourable public judgement is to recognize a claim in last minute. The
plaintiff is satisfied because he gets what he wanted, the judge is content because he must not reflect on arguments
and the authority has only to pay in this particular case but can reject the next application without any legal problems.
If the new applicant does not have power, time or financial background for a court trial, the authority’ s negative
answer will become final and the applicant will not get his benefits.
36

For social purposes fees are quite low meaning that the cases are financially not very attractive for good advocates.
Vocational training or courses on social welfare law and social benefits do hardly exist –if at all- in universities or for
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The aforementioned explanations are not only valid for rights and entitlements under the
Convention on Rights of Persons with Disabilities. The structure and the behaviour are similar in all
procedures when claiming social benefits. If a case is not very clear the competent authorities
have a tendency to reject an application. Often the deciders are under financial pressure and in
times of budget cuts it is easier to deny an application than ask the taxpayer for more money. It is
also an open secret that sometimes it is better for the staff member’s career to save money and
not to spend it frankly for granting social benefits.

9.2 The Framework of European Law concerning entitlement to LTC Services
9.2.1 European Charter of Fundamental Rights concerning entitlement to LTC
Services
The European Charter of Fundamental Rights37 is a basic provision of European Law that should
grant human rights to all citizens within the European Union.
Preamble
The legal function of a preamble is to give some general guidelines for the interpretation of the
Charter. The preamble affirms the founding of the Union on the indivisible, universal values of
human dignity, freedom, equality and solidarity38. The purpose of the Charter is “to strengthen the
protection of fundamental rights in the light of changes in society, social progress and scientific
and technological developments by making those rights more visible.” The Charter reaffirms the
division of powers and the principle of subsidiarity.39 All the rights granted under the ECFR have to
be interpreted in the light of national law and other existing European law. In legal terms this
means that the ECFR is only a secondary legal instrument and the enumerated legislation and

members at the bar. In addition, the clientele is due to its impairments often very difficult and annoying. Paperwork is
very extensive. In cases concerning disability, health care problems or better benefits for long term care it is
indispensable to have the expertise of medical personal. Very often, these experts have to be paid beforehand by the
applicant or plaintiff which the interested persons cannot afford. Of course, there are provisions for legal aid which
should help stakeholders to enforce their rights but they are means-tested and do not always cover the costs for
medical experts.
37

CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION (2000/C 364/01), OJ 18.12.2000, C 364/1

38

The preamble stipulates that: “the Union is based on the principles of democracy and the rule of law. When
preserving and developing these common values it has to respect the diversity of the cultures and traditions of the
peoples of Europe as well as the national identities of the Member States and the organisation of their public
authorities at national, regional and local levels; it seeks to promote balanced and sustainable development and
ensures free movement of persons, goods, services and capital, and the freedom of establishment.”
39

“with due regard for the powers and tasks of the Community and the Union and the principle of subsidiarity, the
rights as they result, in particular, from the constitutional traditions and international obligations common to the
Member States, the Treaty on European Union, the Community Treaties, the European Convention for the Protection
of Human Rights and Fundamental Freedoms, the Social Charters adopted by the Community and by the Council of
Europe and the case-law of the Court of Justice of the European Communities and of the European Court of Human
Rights.”
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jurisprudence prevails.40 This is also a very general clause that does not grant an enforceable right
to an individual person41. The addressees of the ECFR are the institutions and bodies of the Union.
Art. 51 European Charter of Fundamental Rights42
The Member States are only bound to observe the ECFR if they implement Union law (e.g. when
transforming an EU-directive in national law). Since at the moment there is no specific EUlegislation on LTC Member States are not formally liable to observe the ECFR in the field of LTC.
However, it would be a political misconduct if a Member State implemented a legal provision on
LTC that is contrary to the provisions of the ECFR.43
Art. 25 European Charter of Fundamental Rights44
It pays special attention to this vulnerable group of the population but does not – due to its
programmatic character - grant any personal entitlement to benefits45. Nevertheless, Member
States –even if not formally obliged- should observe these basic principles as well. In particular,
this is true for Member States where elderly people are not explicitly protected under the
constitution as this is the case e.g. in Germany.
It is not quite clear what group of persons is meant by “elderly” people. Since the ECFR does not fix
a minimum age the personal scope of this provision is uncertain. The need for LTC may arise at all
age levels.46 This makes it difficult to restrict the provisions of long term-care services to persons
that have already achieved a certain age. On the other hand, Art 25 ECFR can be understood in a
way that it asks for a social protection in case of need for LTC at least for the elderly people. This
does not really give an answer to the question of a minimum age for special protection. An
orientation could be the pensionable age. A person that draws an old age pension surely is an
elderly person. However, in Member States pensionable age ranges between less than 60 years for
women and 67 for both sexes.

40

“Enjoyment of these rights entails responsibilities and duties with regard to other persons, to the human
community and to future generations.”
41

“The Union therefore recognises the rights, freedoms and principles set out hereafter.”

42

Art. 51 Scope

The provisions of this Charter are addressed to the institutions and bodies of the Union with due regard for the
principle of subsidiarity and to the Member States only when they are implementing Union law. They shall therefore
respect the rights, observe the principles and promote the application thereof in accordance with their respective
powers.
43

EU Network of Independent Experts on Fundamental Rights / Réseau UE D’Experts Indépendants en Matière de
Droits Fondamentaux. Commentary of the Charter of Fundamental Rights of the European Union, 2006, pp.389-396
44

Art. 25 The rights of the elderly

The Union recognises and respects the rights of the elderly to lead a life of dignity and independence and to
participate in social and cultural life.
45

EU Network of Independent Experts on Fundamental Rights / Réseau UE D’Experts Indépendants en Matière de
Droits Fondamentaux. Commentary of the Charter of Fundamental Rights of the European Union, 2006, pp.389-396
46

A 25 year old person may have, e.g. due to an accident, the same need for LTC as a frail person in its nineties.
http://www.bpb.de/politik/innenpolitik/rentenpolitik/194831/regelaltersgrenzen-und-deren-anhebung
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In any case the group to be addressed should be clearly defined when talking about social
investment in LTC and it is necessary to stipulate at least a minimum age for the entitlement of
LTC services if they are not granted universally.
A deeper analysis of Art 25 ECFR reveals that there are three main demands that may influence
the arrangement and design of LTC provisions:
First, elderly people have the right to a life of dignity. Dignity is a very broad term and it depends
to a certain extend on the views in society. Human dignity is a leading principle of the ECFR as Art.
1 ECFR shows.47
The phrase has the same wording as in art. 1 German Constitution (Grundgesetz). In various
judgements the German Federal Constitutional Court (Bundesverfassungsgericht) has interpreted
this programmatic phrase and recently it has ruled that entitlements for cash benefits may arise
from this provision which directly give the right to a claim before the national courts. Of course,
the jurisprudence of a German court cannot be transferred to other national legislations but it
may help to interpret Art. 25 ECFR meaning that “a life of dignity” should have strong importance
when dealing with LTC services. With regards to LTC services this applies in particular to quality of
services. Independently of national arrangements, in almost all Member States complaining
reports on the poor quality of LTC services exist. Quality standards and efficient supervision for
compliance should be a main feature for LTC service. The improvement of quality would surely be
good and absolutely necessary social investment.
The second postulation is a life of independence. Dependent persons in need for LTC must not
necessarily confirm and accept all forms of help and support that other persons suppose as the
best solution for them. Dependent persons may have their own ideas and views how to arrange
their daily life. Unfortunately, often their wishes are neglected or are doomed to failure because
of a pretended lack of financial resources. Some of the frail elderly would prefer to stay at home
but they cannot afford external help and have to rely on their family. Other elderly people would
choose to move to a residential home but the family fears the high costs and wants to keep them
at home, sometimes in order to maintain the heritage. It is quite frequent that other persons try
to make legal decisions for the frail elderly and interfere in their independence. The best interests
of the elderly are not always the best interests of the next of kin and other stakeholders (e.g.
owners of care institutions). This is why legal provisions and any social investment should keep this
in mind to guarantee the financial and legal independence of frail elderly persons.
Art. 25 ECFR also asks for a participation of elderly people in social and cultural life. With respect
to frail elderly who need care this issue is often disregarded. Of course, to get along with the
activities of daily life is certainly very important. But it is sometimes neglected or forgotten that
social relations play a major role in the life of the elderly. Here social investment could help
47

Article 1 Human dignity

Human dignity is inviolable. It must be respected and protected.
EU Network of Independent Experts on Fundamental Rights / Réseau UE D’Experts Indépendants en Matière de Droits
Fondamentaux. Commentary of the Charter of Fundamental Rights of the European Union, 2006, pp.389-396
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beneficiaries to maintain these social relationships given their reduced mobility and their
restricted capability and means to build up new ones. Mobility services, get-together meetings etc.
would fulfil these demands of art. 25 ECFR. Elderly people should have more legal opportunities to
utter their proper wishes and a person or institution that represents their interests in a neutral
way.
At the same time, elderly people with need for long term care should legally dispose of enough
financial resources to participate in social and cultural life. All Member States have changed their
legislation which will in future result in decreasing old-age pensions. Not all Member States
guarantee a minimum income for the elderly or people in need for care. A legal additional basic
income that covers more than the costs for food and housing but also participation in social and
cultural life could be a form of social investment in the meaning of art. 25 ECFR. It would help
people to get out of social isolation which is also part of a life without human dignity. Since the
additional amounts needed are relatively small, it should even in times of financial constraints be
feasible to comply with this postulate of art. 25 ECFR.
Some national legal provisions already stipulate that LTC services do not only comprise personal
care (e.g. feeding, hygiene) but also the support of social and cultural commitments (e.g.
companionship for visits). In the discussion on social investment it would be pleasing if all Member
States implement similar provisions.
Art. 26 European Charter of Fundamental Rights
Art. 26 ECFR48 shall protect disabled persons but has lost its importance because the European
Union joined the UN-Convention on Rights of Persons with Disability.

9.2.2 EU-Antidiscrimination Law
For many years the focus of EU action in the field of non-discrimination was on preventing
discrimination on the grounds of nationality and gender. A few years ago, however, the EU
countries approved unanimously new powers to combat discrimination on the grounds of racial or
ethnic origin, religion or belief, disability, age or sexual orientation.49
New legislation thus has been enacted in the area of anti-discrimination, which are the Racial
Equality Directive (implementing the principle of equal treatment between persons irrespective of
racial or ethnic origin in many areas of social life) and the Employment Equality Directive
establishing a general framework for equal treatment in employment and occupation.
European legislation addresses disability in a broad range of areas, Directives on antidiscrimination being only one of them. Other measures for disabled people include the sector of
transport or telecommunications, regulation on state aid promoting the recruitment of disabled

48

EU Network of Independent Experts on Fundamental Rights / Réseau UE D’Experts Indépendants en Matière de
Droits Fondamentaux. Commentary of the Charter of Fundamental Rights of the European Union, 2006, pp.389-396
49

http://ec.europa.eu/justice/discrimination/law/index_en.htm
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workers or the open method of coordination enabling disability issues to be taken into
consideration in employment, social inclusion and protection, pensions, health and LTC.
Legal instruments
Only the Commission’s report50 on the Implementation of the UN Convention on the Rights of
Persons with Disabilities mentions long-term-care as an issue.51 Out of four Directives52 solely the
Directive of 29 April 2004 on the right of citizens of the Union and their family members to move
and reside freely within the territory of the Member States might be of interest with regards of
LTC. The non-exportability of LTC benefits in kind is a serious problem for dependent persons who
want to move to another Member State. In extreme cases this Member State might even refuse a
permit of residence for third country nationals.53

50

Report on the implementation of the UN Convention on the Rights of Persons with Disabilities (CRPD) by the
European Union; http://ec.europa.eu/justice/discrimination/files/swd_2014_182_en.pdf#page=10&zoom=auto,13,11 Joint Report on the application of the Racial Equality Directive (2000/43/EC) and the Employment Equality
Directive (2000/78/EC)
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The report says that “A 2013 Commission staff working paper on LTC in ageing societies explores a range of issues
relating to the need for LTC, one of which is rehabilitation. According to this paper, rehabilitation at an early stage is
not yet common practice but has proved, where properly used, to be cost-effective in LTC and highly beneficial for
patients. In some Member States, rehabilitation is clearly identified as a specific service and is an integral part of
comprehensive healthcare and health promotion programmes. The paper also stresses the importance, in reducing
the need for dependency and LTC, of adapting homes and providing assistive devices, including ICT. In addition,
through its EU Programme for Employment and Social Innovation (EaSI) (and up to the end of 2014 also through the
PROGRESS Programme), the Commission provides financial support to the EU-level association of providers of services
to persons with disabilities.”
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Proposal for a directive of 2 July 2008 against discrimination based on age, disability, sexual orientation and religion
or belief beyond the workplace
Directive of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely
within the territory of the Member States
Council Directive of 27 November 2000 establishing a general framework for equal treatment in employment and
occupation
Council Directive of 29 June 2000 implementing the principle of equal treatment between persons irrespective of
racial or ethnic origin
53

Under Directive 2003/86/EC dealing with the right to family reunification between third-country nationals, Member
States are permitted to decline applications for entry and residence on ‘public health’ grounds. However, Article 6(3)
prohibits the withholding or removal of residence permits upon renewal ‘on the sole ground of illness or disability
suffered after the issue of the residence permit.’ If, for example, the disability is acquired through an industrial
accident or if a member of the family acquires a disability during a lawful period of residence, a renewal of residence
cannot be denied. Recital 5 to this Directive is to the effect that the rights afforded thereunder must be provided
without discrimination based, inter alia, on disability.
Council Directive 2003/109/EC dealing with the status of third country nationals who are long-term residents provides
that Member States may refuse applications for residence if the applicant ‘constitutes a threat to public health’
(Article 18(1)). The only basis on which this may be invoked is with reference to the listing of contagious diseases in
the relevant WHO instruments (Article 7(2)). As it is the case for Directive 2003/86/EC, Recital 5 to the Long Term
Residents Directive states that the rights afforded thereunder are to be provided without discrimination on the basis,
inter alia, of disability. Other directives dealing with the long-term legal residence of non-EU nationals in the EU
stipulate that Member States must give effect to their provisions without discrimination on the ground of disability.
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9.2.3 Treaty on the European Union (TEU)
Article 3 (ex-Article 2 TEU): Tasks of the European Union
The European Union “shall combat social exclusion and discrimination, and shall promote social
justice and protection. It shall also promote economic, social and territorial cohesion, and
solidarity among Member States.”
With regards to LTC the items “social exclusion”, “social justice and protection” and the promotion
of “social cohesion” might be of importance. However, the description of tasks is very vague and
the definitions of the issues are not very precise.
Article 4 and article 5 TEU: Division of Competences
In principle, legal competences remain with the Member States if they are not explicitly conferred
upon the Union in the Treaties. The Union shall respect the Member States’ national identities,
inherent in their fundamental structures, political and constitutional, inclusive of regional and local
self-government.
With regards to LTC this respect of national identities and political structures could become
important. If provisions for LTC exist at all they differ widely among the Member States. In some
countries (e.g. Spain, Italy) the competences for LTC provisions are transferred to the regions; in
the Nordic Member States, local self-government plays an important role in the field of LTC, in
Germany LTC is a branch of social security and Member States in Central and Eastern Europe often
provide LTC as a special form of health care or as part of the social assistance.
Maybe in future The Union may obtain the competence on LTC. Even then, it must observe the
legal and political peculiarities of the Member States. The existing huge legal differences of LTC
benefits evoke it very improbable to create a uniform system of LTC benefits within the European
Union. However, this lack of direct competence is by far not an absolute legal barrier that impedes
the European Union to deal with long term care issues at all. Social cohesion is one strong aspect
that might support on the discussion.
Art. 5 TEU: Limits of EU competences
The Union may only use conferred competences under the principles of subsidiarity and
proportionality. Under the principle of subsidiarity, in areas which do not fall within its exclusive
competence, the Union shall act only if and in so far as the objectives of the proposed action
cannot be sufficiently achieved by the Member States, either at central level or at regional and
local level, but can rather, by reason of the scale or effects of the proposed action, be better
achieved at Union level. Under the principle of proportionality, the content and form of Union
action shall not exceed what is necessary to achieve the objectives of the Treaties.
Competences on LTC are not yet conferred on the Union. However, since LTC is a social problem
that affects the whole European society it can strongly be doubted whether this is the best
solution or whether the European Union should campaign for a more consistent and unambiguous
solution for the Member States.
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Art. 6 TEU: Application of European Charter of Fundamental Rights
The Charter of Fundamental Rights of the European Union shall have the same legal value as the
Treaties and the Union shall accede to the European Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR).
The Union wanted to join formally the ECHR and had negotiations with the European Council on
this subject. But in two legal expertise judgements the European Court of Justice declared the
results of these negotiations as contrary to substantial European law and rejected the right to
access to the Charter. The main problem was the hierarchy in competences between the European
Court of Justice and the European Court of Human Rights.

9.2.4 Treaty on the Functioning of the European Union (TFEU)
Competences
The Treaty on the European Union follows the principle of a division of competences and in
general, the competences remain with the Member States. Art. 3 and 4 of the Treaty on the
Functioning of the European Union (TFEU) describe exclusive competences and shared
competences with the Member
States.
Art. 3.1 (b) TFEU: Exclusive Competence
According to art 3 1 (b) the Union shall have exclusive competence in the establishing of the
competition rules necessary for the functioning of the internal market. LTC is a growing market
with a lot of money in it. At the moment, most care institutions operate on a national level only
and the vast majority of people in need for LTC stay in their country of origin. But things are
beginning to change. Some care providers have already begun to expand their activities to other
Member States. An increasing number of dependent persons, above all pensioners, want to leave
their country of origin, being for the sun (e.g. Spain) being for the lower costs of care (e.g.
Slovakia, Hungary). National law sometimes asks for special permits to offer LTC as benefits in kind
or restrict benefits for LTC to residents. Others do not export LTC benefits, in particular benefits in
kind, to other Member States. This is why both care providers and people in need for care face
unforeseen legal difficulties if they want to exercise their right of free provision of services and
free movement. This might be an impediment for social investment.
In the long run, it might be inevitable for the Union within its exclusive competence to improve
competition and the functioning of the internal market in the field of LTC. This could also include
aspects of minimum quality for providing LTC.
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Art. 4.2 TFEU Shared Competence
Shared competence between the Union and the Member States applies in the (a) internal market;
(b) social policy, for the aspects defined in this Treaty (i.e art. 151 ff.54); (c) economic, social and
territorial cohesion; (f) consumer protection.
The problems of LTC for free provisions of services and free movement in the internal market were
already discussed. The competences in social policy are described in detail below. Social cohesion
could be an argument for initiatives in the field of LTC and consumer protection would be an
excellent argument to fix minimum standards for quality of LTC services.
Art. 5.3 TFEU: Coordination of Member States’ social policies
The Union may take initiatives to ensure coordination of Member States' social policies. As
Member States’ policies on LTC are very disperse and not coordinated at all, neither in the level of
benefits nor in the personal scope nor in administrative procedures (e.g. assessment of LTC) this
competence of the Union could help to create more coherence between the systems and to better
protect persons in need for LTC.
Art. 6 TFEU: Support, coordination and supplement of Member States’ actions
The Union shall have competence to carry out actions to support, coordinate or supplement the
actions of the Member States. The areas of such action shall, at European level, be: (a) protection
and improvement of human health; (g) administrative cooperation. This competence could help
for a better protection in case of LTC since LTC always comprises aspects of human health. The
provision of transnational LTC can be very tricky for administrative reasons because –other than in
the field of retirement pensions- there is a big variety of benefit providers, of financing, of types of
benefits (e.g. cash benefits and benefits in kind) and of benefit levels (e.g. full coverage, partial
coverage with co-payment, means-tested benefits). In addition, for traditional reasons a great
number of private and semi-public entities and stakeholders are involved in this area, too (e.g.
Catholic Church, NGOs, non-profit foundations), which may be regarded as potential stakeholders
for social investment. A support in administrative cooperation could help to better enforce
individual rights on LTC.
Art. 9 TFEU: Guarantee of adequate social protection
In defining and implementing its policies and activities, the Union shall take into account
requirements linked to the guarantee of adequate social protection, the fight against social
exclusion, and a high level of protection of human health.
This general clause could also be a starting point for the Union to initiate a more intensive debate
on LTC because adequate social protection for LTC is essential for the individual’s wellbeing.
Frequently, the need for LTC also results in social exclusion (e.g. lack of sufficient financial
resources, problems in mobility to maintain contacts for social life). This guarantee of adequate
social protection could justify support for social investment activities.

54

See below 5.6.7
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Competences in Social Policy
The Union’s competences in social policy are described in Title X TFEU: SOCIAL POLICY.
Article 151 (ex-article 136 TEC) has a more programmatic character: “The Union and the Member
States, having in mind fundamental social rights such as those set out in the European Social
Charter and in the 1989 Community Charter of the Fundamental Social Rights of Workers, shall
have as their objectives improved living and working conditions, so as to make possible their
harmonization while the improvement is being maintained, proper social protection, the
development of human resources with a view to lasting high employment and the combating of
exclusion.”
It has to be explained that historically the Union took care of the social protection of workers only.
This is why the article makes a reference to the 1989 Community Charter of the Fundamental
Social Rights of Workers and omits the European Charter of Fundamental Rights which addresses
all citizens and is legally not restricted to the status as worker.
Further on, this article allows “the Union and the Member States to implement measures which
take account of the diverse forms of national practices, in particular in the field of contractual
relations, and the need to maintain the competitiveness of the Union economy.”
Here again the diverse forms of national practices are relevant. The main legal problem is that LTC
does not only affect workers. The only issue that might be discussed under this article is an
entitlement or right to LTC in case of a work accident or a professional disease. Indeed, in all
Member States provisions and benefits for LTC are by far more generous for workers who suffered
a work accident or got a professional disease. In many countries (e.g. Germany) this group is not
even covered by the general LTC system but receives benefits and treatment from a special
system, mostly under the Workers’ Compensation Act. Other Member States also have special
rules for LTC benefits resulting from work accidents.
Art 151 continues “that such a development will ensue not only from the functioning of the internal
market, which will favour the harmonisation of social systems, but also from the procedures
provided for in the Treaties and from the approximation of provisions laid down by law, regulation
or administrative action.”
In the late 1980s, a discussion on harmonization of social systems was fervent but it soon lost its
intensity as it became clear that national and financial interests, legal traditions and political
structures were huge and unsurmountable obstacles for such a harmonization.
Having this in mind the Treaty of Lisbon promoted the Open Method of Coordination (OMC). The
idea was to elaborate indicators and look for best practices in the Member States. It had to be
discussed whether these best practices were transferable to other Member States’ systems. The
Commission could make recommendations and proposals to the Member States how to make use
of the findings. The European Council 2001 in Gothenburg included health care/care for the
elderly into the OMC-program. From the legal point of view, the OMC and the resulting proposals
are so called “soft-law” meaning that they are not enforceable and have no binding character.
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Many papers were published under OMC on several aspects of social policy but none of them has
had a direct legal effect and provided a right or entitlement on LTC benefits.
However, the papers had a certain value for the national political discussion. In some cases
stakeholders asked their government why a certain benefit (e.g. for LTC) was granted in the
neighbouring country and not on the national level. But for governments it was easy to point at
different institutional structures in the system or at financial constraints.
Article 153 (ex-Article 137 TEC) specifies how to achieve the objectives of Article 151: “The Union
shall support and complement the activities of the Member States in the following fields: (c) social
security and social protection of workers; (g) conditions of employment for third-country nationals
legally residing in Union territory; (j) the combating of social exclusion; (k) the modernisation of
social protection systems without prejudice to point (c).”
It was also discussed above that the competences on social security and social protection only
refer to workers and not to citizen as such. It is true, however, that in the course of the time
provisions were extended to the workers’ next-of-kin. A certain progress could be made for thirdcountry nationals because in a broader sense conditions of employment may also comprise
aspects of social protection (e.g. occupational retirement schemes). First of all, protection for LTC
is –other than supplementary retirement schemes- not provided under labour contract. Some
enterprises provide supplementary health care benefits which may comprise additional LTC
benefits. Second, two regulations have already given an equal status of social protection for third
country nationals46 so that the same rules as for EU-citizens apply.
“To this end, the European Parliament and the Council:
may adopt measures designed to encourage cooperation between Member States through
initiatives aimed at improving knowledge, developing exchanges of information and best practices,
promoting innovative approaches and evaluating experiences, excluding any harmonisation of the
laws and regulations of the Member States;”
1.

This provision excludes harmonisation of the laws and regulations of the Member States and thus
at present factually the creation of a union-wide system of benefits for LTC.
describes an appropriate way as the Union “may adopt by means of directives, minimum
requirements for gradual implementation, having regard to the conditions and technical rules
obtaining in each of the Member States.”
2.

This provision allows at least in the long run the gradual implementation of better long-term
benefits and could also be a legal way to set standards for better quality via a social investment
policy.
But art 153.4 TFEU states again that: “the provisions adopted pursuant to this Article shall not
affect the right of Member States to define the fundamental principles of their social security
systems and must not significantly affect the financial equilibrium thereof.”
This means that under European law every Member State is free to decide whether it implements
a social security system for long term care. Another legal consequence of this provision is that it is
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up to the Member State to decide whether the financial equilibrium is significantly affected. If the
Member State has the opinion that the financial equilibrium is significantly affected then it may
cut benefits without breaking European law.
The following TFEU-articles55 are of more technical relevance but underline again the stony way to
get more social protection in LTC on the European level.
Art. 126 TFEU: Excessive financial deficits
An additional obstacle to implement schemes for LTC or to extend existing benefits is the
obligation that Member States shall avoid excessive government deficits. In particular the
Commission it shall examine compliance with budgetary discipline on the basis of two set criteria.
If a Member State does not fulfil the requirements after a very detailed political procedure the
Council may impose fines on the Member State or further sanctions.

9.2.5 Stability and Growth Pact
Legal Basis
The legal basis of the Stability and Growth Pact (SGP) is Articles 121 and 126 of the Treaty on the
Functioning of the European Union (TFEU); Protocol 12 of the Treaty gives further details on the
Excessive Deficit Procedure, including the reference values on deficit and debt. Article 136 of the
TFEU provides for specific provisions to be adopted for the euro area. It is the basis for a sanctions
55

Article 156 (ex Article 140 TEC) says: “With a view to achieving the objectives of Article 151 and without prejudice to
the other provisions of the Treaties, the Commission shall encourage cooperation between the Member States and
facilitate the coordination of their action in all social policy fields under this Chapter, particularly in matters relating
to:
- social security.
To this end, the Commission shall act in close contact with Member States by making studies, delivering opinions and
arranging consultations both on problems arising at national level and on those of concern to international
organisations, in particular initiatives aiming at the establishment of guidelines and indicators, the organisation of
exchange of best practice, and the preparation of the necessary elements for periodic monitoring and evaluation. The
European Parliament shall be kept fully informed.”
Article 159 TFEU (ex Article 143 TEC) reads: “The Commission shall draw up a report each year on progress in
achieving the objectives of Article 151, including the demographic situation in the Union. It shall forward the report to
the European Parliament, the Council and the Economic and Social Committee.”
Article 160 (ex Article 144 TEC): “The Council, acting by a simple majority after consulting the European Parliament,
shall establish a Social Protection Committee with advisory status to promote cooperation on social protection
policies between Member States and with the Commission. The tasks of the Committee shall be:
- to monitor the social situation and the development of social protection policies in the Member States and the
Union, to promote exchanges of information, experience and good practice between Member States and with the
Commission,
without prejudice to Article 240, to prepare reports, formulate opinions or undertake other work within its fields of
competence, at the request of either the Council or the Commission or on its own initiative.”
Article 161 (ex Article 145 TEC): “The Commission shall include a separate chapter on social developments within the
Union in its annual report to the European Parliament. The European Parliament may invite the Commission to draw
up reports on any particular problems concerning social conditions.”
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regulation for euro area Member States (included in the Six Pack) and the Two Pack Regulations,
which include enhanced monitoring and surveillance in the euro area.

9.2.6 The European Social Model (ESM)
Concept
The European Social Model is not a legal instrument but it is used to describe the European
experience of simultaneously promoting sustainable economic growth and social cohesion. This
concept, current in both academic and political discourse, is used to advance thinking about a
third way of achieving a society, as opposed to both the neoliberal path taken by the USA, which
leads to social disintegration, and the more recently discredited path of social-regulated markets,
which entails economic inefficiency: “The ESM is a loosely defined normative concept. Jacques
Delors coined the term “European Social Model” in the mid-90s to designate an alternative to the
American form of pure-market capitalism. The basic idea of the ESM is that economic and social
progress must go hand in hand; economic growth, in other words, is to be combined with social
cohesion.
Definition
One of the first definitions of the ESM appears in 1994 in the “White paper on social policy” 56
(European Commission 1994). There it is defined as a set of common values, namely the
commitment to democracy, personal freedom, social dialogue, equal opportunities for all,
adequate social security and solidarity towards the weaker individuals in society. In the presidency
conclusion at the Lisbon Summit on 23-24 March 2000 (European Council 2000) the emphasis was
on modernising the ESM. The features stressed are the need for education and training,
adaptation of skills and life-long learning, reform of the social security system and, finally, the
promotion of social inclusion.
With regard to social protection, the emphasis is on the fiscal sustainability of pensions, and on
making work pay, as well as on social inclusion and promoting the capacity for participation.
Hence, the focus is on enhancing individuals’ capability to enable them to deal with, and survive
in, the economy; a risk that was formerly social has instead become individual. This idea has very
much in common with the objective of social investment to promote the individual’s skills.
The most frequently encountered definition refers to the common features being shared by the
European Union Member States. Under this heading, definitions range from quite vague to rather
detailed explanations. They tend, by and large, to suggest a normative approach. But there is
neither a clear legal definition nor a precise catalogue of social rights or entitlements that the ESM
comprises.

56

European Social Policy – A way forward for the Union: A White Paper, COM(1994) 333 final, 27 July 1994
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The ESM is often referred to as enshrining common views and principles applicable to different
social issues57. It is described as a specific common European aim geared to the achievement of
full employment, adequate social protection, and equality. Another way of defining it is via the
institutions of the welfare state and in terms of a capacity for political regulation of the market
economy.58 The European social security minimum standards that were set by the Council of
Europe could have served as a guideline and reference for a European social model but they do
not include standards for the contingency of LTC. In 2012, the ILO has made an attempt to
modernize standard instruments in Recommendation N° 202 concerning “national floors of social
protection”. But this Recommendation is formulated very generally and does not define precise
levels of social standards.

9.2.7 European Convention on Human Rights (ECHR)
The European Convention on Human Rights (ECHR) was drafted in 1950 by the Council of Europe.
All EU Member States have ratified the ECHR. The European Union as such wanted to join the
ECHR but the European Court of Justice denied the compatibility of the negotiated access with EUlaw.59 Under the European Convention on Human Rights an individual plea to the European Court
of Human Rights is possible.
Case Law of the European Court of Human Rights (ECHR)
LTC is very much related to health care and some Member States do not sharply distinguish
between these two social benefits. The ECHR has only decided in a small number of cases that
relate to health care. The ECHR ruled that the ECHR does not guarantee a right to health care or
a right to be healthy. In its opinion, matters such as health, social benefits and other socioeconomic rights are traditionally more appropriate addressed in legal instruments such as the
European Social Charter60 or the European Code of Social Security61 or, by the socio-economic
rights set out in the United Nations International Covenant on Economic, Social and Cultural
Rights62.
The ECHR ruled in variety of cases concerning elderly people.63 Only a few cases relate to issues of
LTC.

57

Vaughan-Whitehead, 2003; Servais, 2001

58

Jepsen and Serrano Pascual, 2005

59

European Court of Human Rights, Thematic Report, Health-related issues in the case law of the Court of Human
Rights, June 2015, www.echr.coe.int, p. 4.
60

Art. 11 of the European Social Charter guarantees the right to protection of health.

61

Art. 7-12 of the European Code of Social Security regulate the right to medical care.

62

Art. 12 of the Covenant recognises the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health.
63

European Court of Human Rights, Factsheet – Elderly people and the ECHR, February 2016
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In a recent case, the applicant complains that her mother’s death was allegedly caused by poor
hospital conditions and/or inappropriate treatment 64 . Another case 65 concerned the
disappearance of the applicant’s mother, who suffered from Alzheimer’s disease, from a state-run
nursing home for the elderly. The Court held that there had been a violation of Article 2 (right to
life) of the Convention.
The involuntary transfer of a 106-year-old resident from one care home to another home66
persuaded the Court that a badly managed transfer of elderly residents of a care home could well
have a negative impact on the life expectancy as a result of the general frailty and resistance to
change of older people. However, having regard to the operational choices which must be made
by local authorities in their provision of residential care to the elderly and the careful planning and
the steps which had been undertaken to minimise any risk to the applicant’s life, the Court
considered that the authorities had met their positive obligations under Article 2 (right to life) of
the Convention.”
The Court considered that a wholly insufficient amount of pension and the other social benefits
may, in principle, raise an issue under Article 3 (prohibition of inhuman or degrading treatment) of
the Convention.
Even in the case of an applicant67 who claimed that she would not have access to medical care in
Russia, it being impossible for her to obtain a place in a nursing home there, and because she
would be separated from her daughter, a Finnish national the Court held that there would be no
violation of Article 3 (prohibition of inhuman or degrading treatment) of the Convention.
A woman born in 1912 complained of the unlawfulness of her deprivation of liberty in that she
had been placed in a nursing home on account of neglect.68
Proceedings to divest individuals of their legal capacity were the issue in a case 69 concerned
proceedings brought by the social services to divest a mother and a daughter of their legal
capacity. The Court held that there had been a violation of Article 6 § 1 (right to a fair trial) of the
Convention finding that the applicant had been deprived of adequate procedural safeguards in
64

Volintiru v. Italy (application no. 8530/08, pending)

65

Dodov v. Bulgaria (17 January 2008)

66

Watts v. the United Kingdom (4 May 2010 -decision on the admissibility)

67

Senchishak v. Finland (18 November 2014)

68

H.M. v. Switzerland (no. 39187/98 of 26 February 2002; The Court held that there had been no violation of Article 5
§ 1 (right to liberty and security) of the Convention but had been a responsible measure taken by the competent
authorities in the applicant’s interests, in order to provide her with the necessary medical care and satisfactory living
conditions and standards of hygiene. The Court noted in particular that the applicant had had an opportunity to
receive care in her own home, but that she and her son had refused to co-operate. Subsequently, her living conditions
had deteriorated to such an extent that the authorities had decided to take action. The appeals commission carefully
reviewed the circumstances of the case and decided that the nursing home in question, which was in an area familiar
to the applicant, could provide her with the necessary care. The applicant was also able to maintain social contact
with the outside world while in the home. The Court further noted that, after the applicant had moved to the nursing
home, she had agreed to stay there.”
69

X and Y v. Croatia (no. 5193/09 of 3 November 2011)
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proceedings resulting in a decision adversely affecting her private life. As regards in particular the
reasons adduced by the domestic court for its decision, the Court could not but observe that in
order to ensure proper care for the ill and elderly, the State authorities had at their disposal much
less intrusive measures than divesting them of legal capacity.
A case from UK70 concerned a 71-year-old lady with severely limited mobility who complained
about a reduction by a local authority of the amount allocated for her weekly care. The reduction
was based on the local authority’s decision that her night-time toileting needs could be met by the
provision of incontinence pads and absorbent sheets instead of a night-time carer to assist her in
using a commode. The applicant alleged that the decision to reduce her care allowance on the
basis that she could use incontinence pads at night, even though she was not incontinent, had
amounted to an unjustifiable and disproportionate interference with her right to respect for
private life, and had exposed her to considerable indignity.
The Court further declared that the State had considerable discretion when it came to decisions
concerning the allocation of scarce resources and, as such, the interference with the applicant’s
rights had been “necessary in a democratic society”.”
A German case71 concerned the dismissal of a geriatric nurse after having brought a criminal
complaint against her employer alleging deficiencies in the care provided. The Court held that
there had been a violation of Article 10 (freedom of expression) of the Convention, finding that the
applicant’s dismissal without notice had been disproportionate and the domestic courts had failed
to strike a fair balance between the need to protect the employer’s reputation and the need to
protect the applicant’s right to freedom of expression. The Court observed in particular that, given
the particular vulnerability of elderly patients and the need to prevent abuse, the information
disclosed had undeniably been of public interest. Further, the public interest in being informed
about shortcomings in the provision of institutional care for the elderly by a State-owned company
was so important that it outweighed the interest in protecting a company’s business reputation
and interests. Finally, not only had this sanction had negative repercussions on the applicant’s
career, it was also liable to have a serious chilling effect both on other company employees and on
nursing-service employees generally, so discouraging reporting in a sphere in which patients were
frequently not capable of defending their own rights and where members of the nursing staff
would be the first to become aware of shortcomings in the provision of care.

9.2.8 Council of Europe: Recommendation on the Promotion of Human Rights of
Older People
Legal Character of the Recommendation
In 2014 the Committee of Ministers under the terms of Article 15.b of the Statute of the Council of
Europe adopted a recommendation to Member States on the promotion of the human rights of
70

McDonald v. the United Kingdom of 20 May 2014

71

Heinisch v. Germany of 21 July 2011
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older persons. 72 As the title already indicates, the recommendation is not a binding legal
instrument but mere “soft law”.73
Content of the Recommendation
In its preamble it mentioned a great number of legal instruments that deal with human rights
issues of older people. 74 Then it mentions the political challenges. Finally, it gives
recommendations to the government of the Member States7583.

72

Recommendation CM/Rec(2014)2 of the Committee of Ministers to Member States on the promotion of the human
rights of older persons (Adopted by the Committee of Ministers on 19 February 2014 at the 1192nd meeting of the
Ministers’ Deputies)
73

The term “soft law” is very much used in the context of international documents. From the legal point of view it
refers to legal texts that are not directly enforceable but have a “binding” character insofar as the Member States
have signed the respective Convention and have promised to accept all acts resulting from this Convention.
74

“Considering that the aim of the Council of Europe is to achieve a greater unity between its Member States, inter
alia, by promoting common standards and developing actions in the field of human rights;
Bearing in mind notably the Convention for the Protection of Human Rights and Fundamental Freedoms (ETS No. 5) in
the light of the relevant case law of the European Court of Human Rights, the European Social Charter (ETS No. 35),
opened for signature in 1961 and revised in 1996 (ETS No. 163), in particular its Article 23 (The right of elderly persons
to social protection), in the light of its interpretation by the European Committee of Social Rights, as well as the
relevant provisions of the Convention for the Protection of Human Rights and Dignity of the Human Being with regard
to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine (ETS No. 164);
Taking into account the Committee of Ministers’ Recommendation CM/Rec(2011)5 on reducing the risk of
vulnerability of elderly migrants and improving their welfare, Recommendation CM/Rec(2009)6 on ageing and
disability in the 21st century: sustainable frameworks to enable greater quality of life in an inclusive society, and
Recommendation No. R (94) 9 concerning elderly people;
Having regard to the Parliamentary Assembly’s Resolution 1793 (2011) on promoting active ageing – capitalising on
older people’s working potential, Recommendation 1796 (2007) on the situation of elderly persons in Europe,
Recommendation 1749 (2006) and Resolution 1502 (2006) on demographic challenges for social cohesion,
Recommendation 1591 (2003) on challenges of social policy in Europe’s ageing societies, Recommendation 1619
(2003) on the rights of elderly migrants, and Recommendation 1418 (1999) on the protection of the human rights and
dignity of the terminally ill and the dying;
Recalling the provisions relevant to older persons in the United Nations Convention on the Rights of Persons with
Disabilities and in the Council of Europe Action Plan to promote the rights and full participation of people with
disabilities in society: improving the quality of life of people with disabilities in Europe (2006-2015);
Having regard to the relevant international conventions and instruments, as well as to the ongoing work of the United
Nations, notably the United Nations Principles for Older Persons (1991), the Madrid International Plan of Action on
Ageing (MIPAA) and the Regional Implementation Strategy for Europe, the Open-ended Working Group on Ageing for
the purpose of strengthening the protection of human rights of older persons, and the decision by the Human Rights
Council on the appointment of an independent expert on the enjoyment of all human rights by older persons;”
Recognising that solidarity and respect between generations are of great importance and should be encouraged, both
in the family and on the individual level, as well as on the private and public institutional level;
Stressing that older persons should be able to fully and effectively participate and be included in society and that all
older persons should be able to live their lives in dignity and security, free from discrimination, isolation, violence,
neglect and abuse, and as autonomously as possible;
Recalling that respect for the dignity of older persons should be guaranteed in all circumstances, including mental
disorder, disability, disease and end-of-life situations,”
75

The European Council recommends that the governments of the Member States:
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In its Appendix to Recommendation CM/Rec(2014)2 the Council of Europe refers to key issues for
older people. In particular in chapter VI., the paper mentions good practices in care. Since all
subjects are interrelated to the provision of care it seems reasonable to cite not only the part on
care but the whole appendix.76

9.3 The Framework of European Law concerning Social Enterprises
9.3.1 Regulations
Regulation (EU) No 346/201377
Regulation No. 346/2013 has general application. 78 It is binding in its entirety and directly
applicable in all Member States79. Member States may designate the relevant institutions for
administration and supervision. 80 The key issues 81 of the regulation are described in the
preamble 82 . Point (14) explicitly mentions dependency management as form of a social
undertaking83.

“1. ensure that the principles set out in the appendix to this recommendation are complied with in national legislation
and practice relating to older persons, and evaluate the effectiveness of the measures taken;
2. ensure, by appropriate means and action – including, where appropriate, translation – a wide dissemination of this
recommendation among competent authorities and stakeholders,
3 with a view to raising awareness of the human rights and fundamental freedoms of older persons; consider
providing examples of good practices related to the implementation of this recommendation with a view to their
inclusion in a shared information system accessible to the public;
examine, within the Committee of Ministers, the implementation of this recommendation five years after its
adoption.”
76

See Annex

77

REGULATION (EU) No 346/2013 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 17 April 2013 on
European social entrepreneurship funds. Full Text in Annex 1
78

ESMA European Securities and Market Authority, Questions and Answers -Application of the EuSEF and EuVECA
Regulations 11 November 2014 | ESMA/2014/1354
79

Art. 288 (2) TFEU

80

For Ireland e.g. STATUTORY INSTRUMENTS. S.I. No. 166 of 2015 EUROPEAN UNION (EUROPEAN SOCIAL
ENTREPRENEURSHIP FUNDS) REGULATIONS 2015; for Gibraltar FINANCIAL SERVICES (ALTERNATIVE INVESTMENT
FUND MANAGERS) (EUROPEAN SOCIAL ENTREPRENEURSHIP FUNDS) REGULATIONS 2014 (LN. 2014/121)
81

See also Dillon Eustache: The European Social Entrepreneurship Fund Regulations, Dublin July 2013,
http://www.dilloneustace.ie/download/1/EuSEF.DF.pdf
82

See Annex

83

(14) Social undertakings include a large range of undertakings, taking various legal forms, which provide social
services or goods to vulnerable, marginalised, disadvantaged or excluded persons. Such services include access to
housing, healthcare, assistance for elderly or disabled persons, child care, access to employment and training as well
as dependency management. Social undertakings also include undertakings that employ a method of production of
goods or services which embodies their social objective, but the activities of which be outside the realm of the
provision of social goods or services. Those activities include social and professional integration by means of access to
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REGULATION (EU) No 594/201484
On 3 June 2014 the Commission adopted implementing technical standards for Regulation (EU) No
346/2013 on European social entrepreneurship funds (EuSEF). The implementing regulation deals
with the format of the notification according to Article 17(1) concerning events related to the
passport of the managers of qualifying social entrepreneurship funds and to article 22(3)
concerning removal of a manager of a EuSEF from the register.
Proposal for amending Regulation (EU) No 346/2013 on European social entrepreneurship funds
On 14 July 2016, a proposal was published to amend Regulation No 346/201385. The main reasons
for amendment are:
“(4) The market of qualifying venture capital funds and qualifying social entrepreneurship funds
should be opened to increase scale effects, to reduce transaction and operational costs, to
improve competition and to strengthen investor choice. Enlarging the base of prospective
managers contributes to opening up that market. It should benefit undertakings seeking
investment by giving them access to financing from a greater and more varied range of risk
investment sources. The scope of Regulation (EU) No 345/2013 and Regulation (EU) No
346/2013 should therefore be extended by opening up the use of the ‘EuVECA’ and ‘EuSEF’
labels to managers of collective investment undertakings authorised under Article 6 of Directive
2011/61/EU.
(7) The range of eligible undertakings in which qualifying venture capital funds can invest
should be expanded to further increase supply of capital to businesses. The definition of
qualifying portfolio undertakings should therefore include companies with up to 499 employees
(small mid-caps) and small and medium enterprises listed on SME growth markets. The new
investment options should also allow growth stage entities that have already access to other
sources of financing, such as SME growth markets, to receive capital from qualifying venture
capital funds which in turn should contribute to the development of the SME growth markets.
(10) It is necessary to clarify that the prohibition for the host Member State to impose
requirements or administrative procedures in relation to the marketing of qualifying venture
capital funds and qualifying social entrepreneurship funds in its territory includes the
prohibition to impose fees and other charges on the managers of those funds.”

employment for people disadvantaged in particular by insufficient qualifications or social or professional problems
leading to exclusion and marginalisation. Those activities may also concern environmental protection with a societal
impact, such as anti-pollution, recycling and renewable energy.
84

COMMISSION IMPLEMENTING REGULATION (EU) No 594/2014 of 3 June 2014 laying down implementing technical
standards with regard to the format of the notification according to Article 17(1) of Regulation (EU) No 346/2013 of
the European Parliament and of the Council on European social entrepreneurship funds
85

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Regulation (EU) No
345/2013 on European venture capital funds and Regulation (EU) No 346/2013 on European social entrepreneurship
funds (Text with EEA relevance) {SWD(2016) 228 final} {SWD(2016) 229 final} Brussels, 14.7.2016 COM(2016) 461 final
2016/0221 (COD)
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9.3.2 The EU-Social Investment Package86
Legal Character of the Social Investment Package
Social investment is not a legal term but means policies designed to strengthen people’s skills and
capacities and support them to participate fully in employment and social life. Key policy areas
include education, quality childcare, healthcare, training, job-search assistance and rehabilitation.
Healthcare comprises also LTC.
Objectives of the Social Investment Package
The EU-Social Investment Package first enumerates the enormous challenges for Europe as in view
of the economic crisis. Levels of unemployment, poverty and social exclusion have reached record
highs. They are a huge drain on Europe's human resources at a time when public budgets are
under pressure. As well with the demographic changes, shrinking working-age population, while
the proportion of older people is growing solutions must be found to ensure sustainable and
adequate social protection systems. In this context of demographic change LTC is a specific issue
to deal with since the number of people in need for care increases dramatically whereas the
number of potential cares remains stable or even decreases.
As a policy response the Commission's Social Investment Package (SIP) guides EU countries in using
their social budgets more efficiently and effectively to ensure adequate and sustainable social
protection. Since LTC is inadequate in many Member States and financing is not always secured,
this issue is very important. The SIP seeks to strengthen people’s current and future capacities,
and improve their opportunities to participate in society and the labour market. It focuses on
integrated packages of benefits and services that help people throughout their lives and achieve
lasting positive social outcomes. SIP stresses prevention rather than cure, by reducing the need for
benefits. That way, when people do need support, society can afford to help. With regards to LTC
these points may be crucial because LTC is very costly and prevention might reduce costs
substantially.
Last but not least SIP calls for investing in children and young people to increase their
opportunities in life. One opportunity could be to make employment in professional care more
attractive for younger people.
Beneficiaries of the Social Investment Package
Seven groups should benefit from social investment.

86

•

Children and young people should receive early support to break the inter-generational
transmission of disadvantage and address the severe youth unemployment problem.
Jobseekers should get integrated and more accessible support for finding work, such as
skills development.

•

Women should have more equal opportunities, better access to the labour market and thus
better social protection, notably in retirement. This could be interesting with respect to LTC

http://ec.europa.eu/social/main.jsp?langId=en&catId=1044&newsId=1807&furtherNews=yes
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since women are the main group of caregivers. However, salaries in the care sector do not
reflect the importance of caregivers for society. In most countries (e.g. Germany, Austria,
France, Spain, Italy) the legal formula to calculate retirement pension makes a strong
reference to former salaries This is why retirement pensions of caregivers which depend on
former income is relatively low.
The next two groups are directly affected by provisions of LTC.
•

Older people should see more opportunities for active participation in society and the
economy. Disabled people should be supported for independent living and adapted
workplaces.

•

Homeless people should receive help with reintegration into society and work. With regards
to LTC it has to be mentioned that homeless people frequently suffer from mental disorders
and need special care or even LTC.

Via social investment the target group employers should dispose of a larger, healthier and more
skilled workforce. In the area of LTC this would be of a progress because in most countries there is
not enough skilled staff available in the labour force. Moreover, caregiving is seen as a strenuous
and wearisome job with unhealthy working conditions. Social investment could help to ease these
shortcomings.
Finally, for societies social investment promises higher productivity, higher employment, better
health and social inclusion, more prosperity and a better life for all. At least, from the legal point
of view this is only a promise that is not enforceable in any way.
Proposed Strategy for the Social Investment Package
The European Commission has called on Member States to prioritise social investment and to
modernise their welfare states. This means better performing active inclusion strategies and a
more efficient and more effective use of social budgets. The call features in a Communication on
Social Investment for Growth and Cohesion87, which also gives guidance to Member States on how
best to use EU financial support, notably from the European Social Fund, to implement the
outlined objectives. Although this communication has no legally binding effect88 it may have a
certain political influence on social policy of Member States. According to the Communication, the
Commission will closely monitor the performance of individual Member States' social protection
systems through the European Semester and formulate, where necessary, country specific
recommendations. Recommendations also do not have a legally binding force,89 but for political
reasons Member States should have good arguments not to follow these recommendations.
87

European Commission, COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE
COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL, COMMITTEE AND THE COMMITTEE OF THE REGIONS, Towards
Social Investment for Growth and Cohesion – including implementing the European Social Fund 2014-2020,
{SWD(2013) 38 final}; {SWD(2013) 39 final}; {SWD(2013) 40 final}, {SWD(2013) 41 final}, {SWD(2013) 42 final}
{SWD(2013) 43 final}, {SWD(2013) 44 final}; Brussels 20.2.2013, COM (2013) 83 final
88

Arg. ex Art. 288 TFEU

89

Art. 288 (4) TFEU

D3.1: Social Right of EU Citizens to LTC

52

Social Protection Investment in LTC
HORIZON 2020 - Grant Agreement No 649565

It is the objective of the social investment package to give guidance to Member States on more
efficient and effective social policies in response to the significant challenges they currently face.
These include high levels of financial distress, increasing poverty and social exclusion, as well as
record unemployment, especially among young people. These are combined with the challenge of
ageing societies and smaller working age populations, which test the sustainability and adequacy
of national social systems.
At present the social investment package includes a Commission Recommendation against child
poverty, calling for an integrated approach to child-friendly social investment. But the
communication also makes a special reference to LTC. It explicitly mentions90 the contribution
which older people make to society and recent policy initiatives, for example the new Federal Plan
for Senior Citizens in Austria. This Package includes examples of how the need for LTC can be
confronted through prevention, rehabilitation and the creation of more age-friendly
environments, and by developing more efficient ways of delivering care60. The widespread
shortage of a health and LTC workforce should also be addressed through incentives for boosting
employment in ‘white coat jobs’ and improving working conditions in this area. Accessible and
affordable transport and adapted housing opportunities also allow older and disabled people to
remain in charge of own lives for as long as possible and reduce the need for LTC.
Thus, the Commission urges Member States to use the Guiding Principles for Active Ageing and
Solidarity between Generations91 and the active ageing index92, which monitors older people in
employment, their social participation, and independent living and the opportunities offered by
the European Innovation Partnership on Active and Healthy Ageing101 to assess the extent to
which older people can realise their potential.
The Commission will support Member States by Working together with the SPC in 2013 on a report
on LTC policies to support healthy and active ageing and raise the capacity for independent living
of people of all ages, using all the potential of new technologies, including e-health, and
monitoring progress towards sustainable, adequate social protection against LTC risks. The
Commission will also develop a "policy makers' manual" for Member States to assist in designing
LTC strategies, based upon work that will be carried out in 2013-2014 by the Institute for
Prospective Technological Studies (IPTS) of the European Commission's Joint Research Centre
(JRC)93.
The social investment package is an integrated policy framework which takes account of the social,
economic and budgetary divergences between Member States. It focusses on:

90

Communication, p. 14

91

Council conclusions of 6 December 2012

92

European Commission and UNECE (2013 forthcoming) Policy brief - Active Ageing Index, available from:
http://europa.eu/ey2012
93

Communication, p. 15.
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•

Ensuring that social protection systems respond to people's needs at critical moments
throughout their lives. More needs to be done to reduce the risk of social breakdown and so
avoid higher social spending in the future.

•

Simplified and better targeted social policies, to provide adequate and sustainable social
protection systems. Some countries have better social outcomes than others despite having
similar or lower budgets, demonstrating that there is room for more efficient social policy
spending.

•

Upgrading active inclusion strategies in the Member States, in particular for accessible
health care which is one policy area with a strong social investment dimension.

The communication was accompanied by another document that referred to LTC.94 In its chapter
6 it mentions good practices in Member States applying social investment. It refers to the
comprehensive national approaches in Sweden and Denmark, to prevention and rehabilitation,
productivity and capacity gains from innovation, including through use of ICT (Information and
Communication Technologies) and quality assurance. In chapter 7 discusses and reveals
contributions from Europe to these aspects. Various European programmes shall support Member
States in achieving these goals. From the legal point of view the Commission makes some
commitments to foster and to promote such initiatives and to take care of the necessary funding.

9.3.3 Social Investment in European Countries
Report on Social Investment in European Countries
In 2015, the European Union published a report concerning national policies on social investment
in Europe. The report addressed also the improvements and deficiencies in LTC. A summary of the
experts’ findings as regards to LTC is given in Annex 2.95

9.4 European competition law
General Remarks
In most Member States services for LTC are provided by public and private operators. LTC is a big
market with good chances for making profit. But traditionally, many benefits are provided by non-

94

See below Error! Reference source not found.

95

EUROPEAN COMMISSION Directorate-General for Employment, Social Affairs and Inclusion 2015 EUROPEAN SOCIAL
POLICY NETWORK (ESPN) LISER (LUXEMBOURG) AND APPLICA (BELGIUM) IN COOPERATION WITH OSE - EUROPEAN
SOCIAL OBSERVATORY (BELGIUM) Social Investment in Europe A study of national policies by Denis Bouget, Hugh
Frazer, Eric Marlier, Sebastiano Sabato and Bart Vanhercke 2015, Doi: 10.2767/084978, p. 30-32.
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profit institutions (e.g. religious institutions, charity funds etc.). In some countries (e.g. Germany)96
non-profit institutions and private entities have primacy over public institutions. This is why
reimbursement of costs is sometimes restricted to approved institutions and may exclude profitmaking companies. Of course, this restriction is an impediment for the provision of services and
does not allow a free competition between profit and non-profit providers.

Case Law
The European Court of Justice had to decide whether the Italian region of Lombardia could restrict
the reimbursement of costs for senior residences to those run by non-profit organisations.107 The
Court ruled that:
•

“Community law, and Article 190 of the EC Treaty in particular, does not lay down
conditions concerning the statement of reasons for national rules of general scope which
fall within the sphere of Community law. Articles 52 and 58 of the EC Treaty do not preclude
a Member State from allowing only non-profit-making private operators to participate in
the running of its social welfare system by concluding contracts which entitle them to be
reimbursed by the public authorities for the costs of providing social welfare services of a
health-care nature.

•

Article 59 of the EC Treaty does not cover the situation of a company which, having
established itself in a Member State in order to run old people's homes there, provides
services to residents who, for that purpose, reside in those homes permanently or for an
indefinite period.

•

Articles 85 and 86, read in conjunction with Articles 3(g), 5 and 90 of the EC Treaty, do not
apply to national rules which allow only non-profit-making private operators to participate
in the running of a social welfare system by concluding contracts which entitle them to be
reimbursed by the public authorities for the costs of providing social welfare services of a
health-care nature.”

In this decision, which deals with similar aspects as the decision European Commission v Federal
Republic of Germany97, the European Court of Justice gives priority to the idea that the provision
of LTC must not necessarily be open to profit-making market forces. Of course, profit making
providers may operate freely in a Member State. This is guaranteed by the principle of free
provision of services. But profit-making providers must be aware that they will either get no
financial reimbursement from the respective state institution or receive only a reduced amount of
money.

96

§ 11 II 2 SGB XI

97

See below Error! Reference source not found.
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9.5 European Coordination Law
If a person has worked in more than one Member State or moves from a Member State to another
Member State he/she is subject to European Coordination law. EU Coordination Law is inchoate as
regards LTC.
Legal Provision
Formerly Regulation (EEC) 1408/71, nowadays Art. 34 Regulation (EU) 883/2004 stipulates the
conditions for providing LTC benefits in another Member State. It refers to the provision of health
care benefits.98
Decisions of the European Court of Justice
The ECJ ruled several times on subjects concerning LTC. These decisions are available below.

9.6 LTC Services in the internal market
9.6.1 Directives and Case Law
DIRECTIVE 2006/123/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL99
This Directive regulates the provision of services in the internal market. With respect to LTC the
Directive explicitly excludes healthcare services and social services from the scope of
application.100

98

Article 34 Regulation (EU) 883/2004 Overlapping of LTC benefits

1. If a recipient of LTC benefits in cash, which have to be treated as sickness benefits and are therefore provided by
the Member State competent for cash benefits under Articles 21 or 29, is, at the same time and under this Chapter,
entitled to claim benefits in kind intended for the same purpose from the institution of the place of residence or stay
in another Member State, and an institution in the first Member State is also required to reimburse the cost of these
benefits in kind under Article 35, the general provision on prevention of overlapping of benefits laid down in Article 10
shall be applicable, with the following restriction only: if the person concerned claims and receives the benefit in kind,
the amount of the benefit in cash shall be reduced by the amount of the benefit in kind which is or could be claimed
from the institution of the first Member State required to reimburse the cost.
2. The Administrative Commission shall draw up the list of the cash benefits and benefits in kind covered by paragraph
1.
3. Two or more Member States, or their competent authorities, may agree on other or supplementary measures
which shall not be less advantageous for the persons concerned than the principles laid down in paragraph 1.
99

DIRECTIVE 2006/123/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 12 December 2006 on services in
the internal market, OJ 27.12.2006, L 376/36
100

Article 2 Scope

1. This Directive shall apply to services supplied by providers established in a Member State.
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DIRECTIVE 2011/24/EU of the European Parliament and of the Council101
This Directive entitles citizens to cross-border health care services. However, it is expressly
declaring that this entitlement does not apply to LTC services.102
Case Law
The ECJ103 had to decide whether day care and night care centers and services for elderly people
are excluded from the application of Directive 2006/123/EC. In the decision, the court referred to
the definition of health care stipulated in Directive 2011/24/EU:
“Article 2(2)(f) of Directive 2006/123/EC of the European Parliament and of the Council of 12
December 2006 on services in the internal market must be interpreted as meaning that the
exclusion of healthcare services from the scope of that directive covers any activity intended
to assess, maintain or restore the state of health of patients, where that activity is carried
out by healthcare professionals recognised as such by the Member State concerned,
regardless of the ways in which the facilities in which that care is provided are organised and
financed or whether they are public or private. It is for the national court to ascertain whether
day-care centres and night-care centres are excluded from the scope of that directive, having
regard to the nature of the activities carried out by the healthcare professionals in those
centres and whether those activities constitute a principal part of the services offered by those
centres.
Article 2(2)(j) of Directive 2006/123 must be interpreted as meaning that the exclusion of
social services from the scope of that directive includes any activity relating, inter alia, to the
care and assistance of elderly persons, where that activity is carried out by a private service
2. This Directive shall not apply to the following activities:
(f) healthcare services whether or not they are provided via healthcare facilities, and regardless of the ways in which
they are organised and financed at national level or whether they are public or private;
(j) social services relating to social housing, childcare and support of families and persons permanently or temporarily
in need which are provided by the State, by providers mandated by the State or by charities recognised as such by the
State;
101

DIRECTIVE 2011/24/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 9 March 2011 on the application
of patients’ rights in cross-border healthcare
102

Article 1 Subject matter and scope

1. This Directive provides rules for facilitating the access to safe and high-quality cross-border healthcare and
promotes cooperation on healthcare between Member States, in full respect of national competencies in organising
and delivering healthcare. This Directive also aims at clarifying its relationship with the existing framework on the
coordination of social security systems, Regulation (EC) No 883/2004, with a view to application of patients’ rights.
2. This Directive shall apply to the provision of healthcare to patients, regardless of how it is organised, delivered and
financed.
3. This Directive shall not apply to:
(a) services in the field of LTC the purpose of which is to support people in need of assistance in carrying out routine,
everyday tasks;
103

EuGH C-57/12 Fédération des maisons de repos privées de Belgique (Femarbel) ASBL v Commission
communautaire commune de Bruxelles-Capitale
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provider which has been mandated by the State by means of an act conferring, in a clear and
transparent manner, a genuine obligation to provide such services under specific conditions.
It is for the national court to ascertain whether day-care centres and night-care centres are
excluded from the scope of Directive 2006/123, on the basis of the nature of the principle
activities of care and assistance of elderly persons carried out in those centres, and the status
of those centres under the applicable Belgian legislation.”

9.6.2 LTC services as Services of General Economic Interest (SGEI)
Legislation on SGEI in force
Following a public consultation and a thorough revision process, the Commission adopted the first
three texts of the new SGEI package on 20 December 2011 in order to define the conditions under
which State aid in the form of public service compensation can be considered compatible with the
EU rules. On 25 April 2012 the Commission adopted, as the final pillar of the package, the de
minimis Regulation for the field of SGEI. The Communication clarifies key concepts related to State
aid for SGEIs, while the Decision and the Framework specify the conditions under which State aid
in the form of public service compensation is compatible with the Treaty on the Functioning of the
European Union. The de minimis Regulation establishes a threshold below which compensation is
deemed no aid.104
Social investment in the field of LTC may have a close link to Services of General Economic Interest.
However, the question is whether LTC services are Services of General Economic Interest. This
question was raised by a European citizens’ initiative which aimed at implementing better LTC
services.
Application to register a European citizens’ initiative on LTC
On 5 September 2013, an application was filed with the European Commission to register a
European citizens’ initiative (ECI) according to Regulation (EU) N° 211/2011105 under the Title:
“Right to Lifelong Care: Leading a life of dignity and independence is a fundamental right!” The
purpose of this initiative dealt with LTC and the applicants demanded:
“We invite the EU to propose legislation that ensures the fundamental right to human dignity by
guaranteeing on a lifelong basis adequate social protection and access to quality, sustainable LTC
above and beyond health care.” The most important goals were:
“We urge that: 1. The EU and MS are obliged to ensure that all citizens enjoy the right to dignity
throughout their lives by providing social protection against dependency 2. The supply of long term
care services are not subject to internal market rules and are classified as public services deserving
of universal access 3.The EU adopt legislation obliging MS to supply such services and increase its
104

The de minimis Regulation will enter into force on the third day following its publication in the Official Journal of
the European Union. The Decision and Framework are applicable from 31 January 2012.
105

REGULATION (EU) No 211/2011 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 16 February 2011 on the
citizens’ initiative, O.J. L 65/1
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efforts to assist the MS in providing universal access to high-quality LTC by implementing policies
against the risk of dependency at any age, but in particular for the elderly.”
On 5 November 2013 the Commission denied the registration106 and stated the proposed ECI at
issue manifestly did not fall within the Commission’s powers to submit a proposal for the adoption
of a legal act of the European Union for the purpose of implementing the Treaties.
On 15 January 2014, the applicants claimed that the Court should annul the contested decision
whereas the Commission contends that the Court should dismiss the action.
On 19 April 2016 the European Court of Justice rejected the action 107. Although the case did only
deal with an ECI concerning LTC the ECJ made interesting remarks on EU-competences in LTC
provisions.
The applicants contended that the proposed ECI at issue has the aim, in particular, that, on the
basis of Article 14 TFEU, LTC be excluded from the scope of internal market rules and be
classified as a universal service.
The ECJ ruled that, as regards the classification of LTC services as SGEIs, Member States are
entitled, while complying with EU law, to define the scope and the organisation of their SGEIs108.
They have a wide discretion to define what they regard as SGEIs and the definition of such services
by a Member State can be questioned by the Commission only in the event of manifest error. That
prerogative of the Member State concerning the definition of SGEIs is confirmed by the absence
both of any competence specially attributed to the European Union and of a precise and complete
definition of the concept of an SGEI in EU law109.
The ECJ indicated that no provision of the Treaties empowers the Commission to propose the
adoption of an EU act exempting a service from the application of internal market rules. Under
Article 106(2) TFEU, even undertakings entrusted with the operation of such services are to be
subject to the rules contained in the Treaties, in particular to the rules on the internal market and
on competition, a principle which can be derogated from only under strict conditions, the
presence of which depends on the legal and factual circumstances prevailing in each Member
State and must be demonstrated in each specific case by the Member State or undertaking which
relies on them110 It follows that the Commission cannot propose generally to exempt from the
application of internal market rules services whose classification as an SGEI depends on the
national policy pursued by each Member State.
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Decision of the Commission C (2013) 7612 final
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Case T-44/14 of 19 April 2016
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Judgment of 20 April 2010 in Federutility and Others, C-265/08, ECR, EU:C:2010:205, paragraph 29
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Judgments of 12 February 2008 in BUPA and Others v Commission, T-289/03, ECR, EU:T:2008:29, paragraphs 166
and 167; of 7 November 2012 in CBI v Commission, T-137/10, ECR, EU:T:2012:584, paragraph 99; and of 16 July 2014
in Zweckverband Tierkörperbeseitigung v Commission, T-309/12, EU:T:2014:676, paragraph 105
110

see, to this effect, judgments of 23 October 1997 in Commission v France, C-159/94, ECR, EU:C:1997:501,
paragraph 94, and of 17 May 2001 in TNT Traco, C-340/99, ECR, EU:C:2001:281, paragraph 59
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Next, the ECJ mentioned that the essence of the proposed ECI at issue is that existing LTC services
should endure indefinitely through action of the EU legislature. In stating that Article 14 TFEU was
not a legal basis under which the Member States could be obliged to classify a service as an SGEI
and in indicating that it could not draw up a proposal for an act designed to exclude a service from
the application of internal market rules, the Commission did not distort the proposed ECI at issue.
The Commission did not make an error of assessment in the contested decision as regards Article
14 TFEU since it was manifest that it was unable to propose on the basis of that provision the
adoption of legislation classifying LTC services as an SGEI and excluding those services from the
application of internal market rules.
Article 153 TFEU does not enable legal acts relating to other categories of persons to be
adopted. Article 153 TFEU cannot constitute in itself a legal basis for the purpose of adopting an
act whose object is that of the proposed ECI at issue and which is intended to guarantee the
universal provision of LTC in the European Union.
As provided in Article 352 TFEU, if action by the European Union should prove necessary, within
the framework of the policies defined in the Treaties, to attain one of the objectives set out in the
Treaties, and the Treaties have not provided the necessary powers, the Council, acting
unanimously on a proposal from the Commission and after obtaining the consent of the
Parliament, is to adopt the appropriate measures.
According to the case-law, Article 352 TFEU, which is an integral part of an institutional system
based on the principle of conferred powers, cannot serve as a basis for widening the scope of EU
powers beyond the general framework created by the provisions of the Treaty as a whole and,
in particular, by those that define the tasks and the activities of the European Union. On any
view, it cannot be used as a basis for the adoption of provisions whose effect would, in substance,
be to amend the Treaty without following the procedure which the Treaty provides for that
purpose111. It follows that recourse to that provision is subject to certain conditions in order to
observe the demarcation of powers that is established in the Treaties and to prevent it from being
called into question by the adoption of an act of secondary legislation.
Article 352 TFEU manifestly did not constitute an appropriate legal basis for the purpose of
proposing a legal act designed to implement the objectives of the proposed ECI at issue cannot
be successful.
In its decision the ECJ made clear that the European Union has at the moment no competence to
promulgate provisions on LTC. It is up to the Member States to decide under national law in which
way they built up social protection for persons in need for long term care.

111

Opinion 2/94 of 28 March 1996, ECR, EU:C:1996:140, paragraph 30
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9.7 National Laws
Case Law
There is not too much relevant case law on LTC benefits. The majority deals with questions of
grading during the assessment procedure. In a remarkable ruling of 2016 112 the German Federal
Constitutional Court refused to decide on quality issues in LTC. The plaintiffs alleged that the
situation in German LTC facilities does not comply with the standards set by social security law and
that quality of benefits in kind was poor due to the lack of adequate financial resources. The Court
held that the claim is unspecific because it does complain on the bad situation in general. The
State is only liable to act if there is an unbearable situation that affects the plaintiff in person and
his or her individual rights. Even then, the plaintiff has to the respective court. A legal problem in
quality issues is that very often the person in need for care has to conclude with the care provider
a contract under civil law. As a consequence, it is to the plaintiff to give evidence on bad quality.
Court procedures are costly and long-lasting. Although in most countries public authorities are also
legally responsible to supervise the provision of LTC and its quality, practice has shown that this
often does not work properly. One area for social investment could be the improvement of quality
control and support of the consumers, i.e. the persons in need for care.
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10 Annex 2: Report on Social Investment in European Countries
“The concept of social investment in the field of LTC highlights some key objectives and promotes
specific social policies: prevention from disabilities and rehabilitation on the one hand,
improvements in the quality of care staff on the other hand. It is often summarised as follows: the
more extended is LTC (LTC), the more middle-aged and older women work (SE, DK, FI, IS, NO, NL,
BE). For several decades, LTC has been defined as a new social risk resulting from cumulative
demographic, economic and social factors. A fast growing number of people aged 80 and above,
and the decline of fertility rates in many European countries, have dramatically changed the
demographic structure of the population, the intergenerational relationships and the
redistribution of roles and transfers within the social autonomy of the retired, which has
engendered a deep process of “de-cohabitation” between the generations, especially between
adults and their parents within the family. This long-term trend, combined with the necessary
mobility of the active population, urban life and new types of housing, has increased the number
of old people living alone. Furthermore, the growing female activity on the labour market has
reduced the traditional and potential informal or volunteer work force available to help their
elderly parents or spouses.
The ESPN experts note that European countries remain confronted with this tension between
growing care-needs and the reduction in the potential informal supply of care, and have pursued
a very wide range of different social policies - from the traditional model of family solidarity (e.g.
BG, CY, EE, EL, HR, HU, LV, PL, PT, RO, RS, SK, TR), very often in a development process towards a
more comprehensive universal welfare state (e.g. BE, DK, FI, FR, IS, LU, NL, NO, SE, UK). For
example: a “National Strategy for LTC”113 was adopted by the Bulgarian government at the end of
2013; the Hungarian LTC system saw a rapid increase in home-based care between 2008 and 2013;
Portugal has launched several programmes of enlargement of services (PARES114, SAD115, ADI116); a
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Republic of Bulgaria, NATIONAL STRATEGY FOR LTC,
https://www.mlsp.government.bg/.../EN_Long_Term_Care_Strategy. f
114

PARES is the abbreviation for Programa de alargamento da rede de equipamentos sociais (Programme to enlarge
the net of social facilities). It was implemented by the following legal rules: Decreto-lei N.º 256-A/2007 (16-02-2012)
Aprova um regime excecional e transitório de contratação de empreitadas de obras e de aquisição ou locação de bens
e serviços destinados à execução dos projetos que integram as candidaturas aprovadas no âmbito do Programa de
Alargamento da Rede de Equipamentos Sociais (PARES); Portaria N.º 37/2009 Altera o regulamento do Programa de
Alargamento da Rede de Equipamentos Sociais (PARES), anexo à Portaria n.º 426/2006, de 2 de maio.(13-02-2012);
Despacho normativo N.º12/1998 Estabelece as normas reguladoras das condições de instalação e funcionamento dos
lares para idosos. (19-08-2011); Despacho normativo N.º 99/1989 Aprova as normas reguladoras das condições de
instalação e funcionamento das creches com fins lucrativos. (17-08-2011); Despacho normativo N.º 62/1999 Aprova as
normas que regulam as condições de implantação, localização, instalação e funcionamento dos serviços de apoio
domiciliário. (17-08-2011); Portaria N.º 426/2006 Cria e regulamenta o programa de alargamento da rede de
equipamentos sociais (PARES). (20-07-2011).
115

Serviço de Apoio Domiciliário (SAD) [Service for Help at Home]

116

Apoio Domiciliário Integrado (ADI) [Service for Intergrated Help]
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future Polish governmental programme “Senior Wigor” foresees the creation of day care centres;
etc117144. However, many experts emphasise that the long-term development of social policies
concerning the disabled, especially the frail elderly, still faces serious challenges which are
exacerbated by the recent national policies of fiscal consolidation in the public sector.
The traditional model of a non-working housewife still remains dominant in a number of countries,
and LTC is largely considered a “family affair” (BG, CH, CY, CZ, DE, EE, EL, HR, IE, LI, LV, PT, RO, RS,
SK). Even in countries which have established a national LTC policy (e.g. DK, FI, NO, SE), care of the
elderly is to a large extent provided by family members.
Faced with fast-growing care needs and insufficient informal supply, European countries have
built strategies around a formal care sector with one priority: the creation and the extension of
home care services (noted by all ESPN experts) and a reduction in the number of residential
homes in some countries today, a process of deinstitutionalisation (BG, CZ, LT, LV). Few experts
note exceptions: Malta, in which the church and female religious organisations run homes;
Portugal (Programme PARES), with the creation of new homes for the elderly. The objective is that
frail, elderly people should receive help mainly in their own home. For example, on 1st January
2015, the Netherlands decided to enhance the provision of informal care and the organisation of
volunteers. However, these LTC policies face certain serious organisational difficulties. The
development of LTC has been carried out in a fragmented fashion, with responsibility split
between the healthcare sector and the social care sector (e.g. BE, BG, CZ, EE). The reasons for this
fragmentation are the differences between organisations’ objectives and the lack of necessary
skills. This has prevented efficient coordination or the development of a new type of policy. This is
combined with vertical fragmentation, with competencies split between different institutional
tiers (e.g. BE, CZ, ES): the state, regions and municipalities. The national experts report a trend
towards decentralisation of the organisation of LTC towards the regions in some countries (e.g. BE,
CZ). In all countries, the organisation of home care services is decentralised to the local level,
municipalities (and NGOs). This is generally justified by proximity with, and a better knowledge of
the needs of frail people. Nonetheless, the consequence is an unequal access to and supply of
services, which depend on the local organisation of the services. Therefore, countries need to
create processes of coordination or harmonisation to tackle this problem of ineffectiveness and
inequity.
In many countries (e.g. EL, HR, IE, PL, RO, RS, TR), the organisation of formal LTC is
underdeveloped. For example, it is described as “minimalistic” in Ireland. In Italy, instability and
scarcity have always characterised the financing of a national fund that constitutes the main
mechanism for LTC social services managed by regional and local authorities. This shortage of
services and long waiting lists (LI, LT, LV, SK) have stimulated a non-formal labour market in care
provided by immigrants in a precarious position, which is becoming more and more frequent in
certain countries (e.g. CY, EL, ES, IT). Many experts (e.g. BE, IT, LU) note a tendency to create and
to extend cash benefits rather than, or in addition to, local home care services. These allowances
117

For this programme see Ministerstwo Pracy i Polityki Społecznej, Long-term Senior Policy in Poland for the years
2014-2020 in outline https://das.mpips.gov.pl/source/Long-term%20Senior%20Policy.pdf
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can be used to finance a professional carer or to reimburse the services of an informal carer, often
a relative (AT, DE, FR, LU). The objective of this allowance is to give a choice to the recipient, but it
has been severely criticised because it can also be an incentive for women to withdraw from the
labour market (e.g. NL, PL), and is incompatible with another objective: increasing the rate of
employment among women aged 55-65. This tendency is reinforced by attempts to give informal
carers some of the social advantages of an employee (such as a “carer’s pension” scheme in
Malta). Another option (”Act for a better reconciliation of family, care and work” [2015] in
Germany) has been to improve the legal entitlement to care leave and/or to reduced working
hours up to 24 months, with a guaranteed right of return from temporary part-time to full-time
work.
The national experts’ reports (with some rare exceptions) note that a consequence of economic
austerity policies has been the halting in the long-term development of the formal care services
sector. Fiscal consolidation has become a new short-term priority with long-term objectives. The
first measures that were implemented halted the trend towards an increase in extended services,
and sometimes local authorities have been obliged to downsize the supply of services. In
Lithuania, expenditure on home care services has decreased (-12%). Ireland has experienced
dramatic cutbacks in healthcare and has reduced LTC provision. Portugal has postponed the
implementation of a LTC network, although this was established (in 2011) in line with international
recommendations. The immediate consequence has been an increase in waiting lists.
The downsizing of the supply of services has been “adjusted” by tightening up the eligibility and
accessibility criteria for LTC services (e.g. EE, IE, UK). Local services have become limited to the
greatest needs, to the most severely handicapped or disabled, which weakens the preventive
policy and threatens women’s participation in the labour market. In fact, the main concern in
many countries is the lack of assessment of the social consequences of fiscal consolidation, which
are seen by several ESPN experts as a factor of “social disinvestment”.
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11 Annex 3: Decisions of the European Court concerning LTC
In Molenaar v Allgemeine Ortskrankenkasse Baden-Württemberg (C-160/96) the court had to rule
on the obligation of frontier workers to contribute to the German LTC system and the exportability
of care allowance. It found that the EC Treaty does not preclude a Member State from requiring
persons working in its territory but residing in another Member State to contribute to a social
security scheme covering the risk of reliance on care, although Council Regulation (EEC) No
1408/71 does prevent entitlement to an allowance such as the care allowance, which constitutes a
sickness benefit in cash, from being subject to the condition that the insured person resides in the
territory of the Member State where he is insured.
In Friedrich Jauch v. Pensionsversicherungsanstalt der Arbeiter the court had to decide whether it
was necessary that a person being entitled to Austrian care allowance benefits has to continue to
reside in Austria. It ruled that Article 19(1) of Council Regulation (EEC) No 1408/71 precludes
entitlement to Pflegegeld (care allowance) under the Bundespflegegeldgesetz (Austrian Federal
Law on care allowance) from being subject to the condition that the person reliant on care must
be habitually resident in Austria.
The Joined Cases C-502/01 and C-31/02 Gaumain-Cerri and Barth118 were raised with regard to
decisions adopted by the care insurer refusing to pay pension insurance contributions to which
they claim to be entitled as third parties providing assistance to reliant persons in receipt of
benefits under German social insurance against the risk of reliance on care (‘care insurance’). The
court decided that such a benefit was covered by Council Regulation (EEC) No 1408/71. So far as
concerns benefits such as those under German care insurance accorded in the circumstances of
the cases in the main proceedings to an insured person resident on the territory of the competent
State or to a person resident on the territory of another Member State and covered by that
insurance as a member of the family of a worker, the Treaty, in particular Article 17 EC, and
Regulation No 1408/71 preclude payment of the old age insurance contributions of a national of a
Member State in the position of the third party caring for the recipient of those benefits being
refused by the competent institution on the ground that that third party or the aforementioned
recipient resides in a Member State other than the competent State.”
In Hosse (C-286/03) the court had to decide on the exportability of a care allowance paid in
Austria. A care allowance such as that provided for by the Salzburger Pflegegeldgesetz does not
constitute a special non-contributory benefit within the meaning of Article 4(2b) of Council
Regulation (EEC) No 1408/71 of 14 June 1971. A member of the family of a worker employed in
the Province of Salzburg who lives with his family in Germany may claim from the competent
institution of the worker's place of employment payment of a care allowance such as that paid
under the Salzburger Pflegegeldgesetz, as a sickness benefit in cash as provided for in Article 19 of
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ECJ C-502/01 (Gaumain-Cerri v Kaufmännische Krankenkasse-Pflegekasse)
Landesversicherungsanstalt Rheinprovinz) 8 July 2004
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Regulation No 1408/71, in so far as the member of the family is not entitled to a similar benefit
under the legislation of the State in whose territory he resides.”
In Gouvernement de la Communauté française and gouvernement wallon (C-212/06) the court had
to deal with the Flemish care insurance scheme which excludes persons who reside in the French
speaking part of Belgium from benefits. Benefits provided under a scheme such as the care
insurance scheme established by the Decree of the Flemish Parliament on the organisation of care
insurance146 fall within the scope ratione materiae of Regulation (EEC) No 1408/71.
On a proper construction of Articles 39 EC and 43 EC, legislation of a federated entity of a Member
State, such as that governing the care insurance scheme established by the Flemish Community
limiting affiliation to a social security scheme and entitlement to the benefits provided by that
scheme to persons either residing in the territory coming within that entity's competence or
pursuing an activity in that territory but residing in another Member State, is contrary to those
provisions, in so far as such limitation affects nationals of other Member States or nationals of the
Member State concerned who have made use of their right to freedom of movement within the
European Community.
In von Chamier-Glisczinski (C-208/07) the ECJ had to decide on the exportability of care benefits in
kind. Where, unlike the social security system of the competent State, that of the Member State of
residence of a person reliant on care, insured as a member of the family of an employed or
selfemployed person within the meaning of Council Regulation (EEC) No 1408/71 does not provide
for the provision of benefits in kind in situations of reliance on care such as those of that person,
Articles 19 or 22(1)(b) of that regulation do not of themselves require the provision of such
benefits outside the competent State by or on behalf of the competent institution.
Where, unlike the social security system of the competent State, that of the Member State of
residence of a person reliant on care, insured as a member of the family of an employed or
selfemployed person within the meaning of Regulation No 1408/71 does not provide for the
provision of benefits in kind in given situations of reliance on care, Article 18 EC does not preclude,
in circumstances such as those of the main proceedings, legislation such as that introduced by
Paragraph 34 of Book XI of the Social Security Code (Sozialgesetzbuch), on the basis of which a
competent institution refuses in such circumstances to pay, independently of the mechanisms
introduced by Article 19 or, as the case may be, Article 22(1)(b) of that regulation and for an
unlimited period, the costs linked to a stay in a care home situated in the Member State of
residence up to an amount equal to the benefits to which that person would have been entitled if
he had received the same care in a care home - party to a service agreement - situated in the
competent State.”
In da Silva Martins (C-388/09) the ECJ had to decide on the entitlements of a migrant Portuguese
pensioner having contributed to the German system for years and who drew a pension from
Portugal and was subject to the Portuguese LTC system which provided lesser benefits than the
German system. Articles 15 and 27 of Council Regulation (EEC) No 1408/71 must be interpreted as
not precluding a person in a situation such as that at issue in the main proceedings, who draws
retirement pensions from retirement insurance funds both of his Member State of origin and of
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the Member State in which he spent most of his working life and has moved from that Member
State to his Member State of origin, from continuing, by reason of optional continued affiliation to
a separate care insurance scheme in the Member State in which he spent most of his working life,
to receive a cash benefit corresponding to that affiliation, in particular where cash benefits
relating to the specific risk of reliance on care do not exist in the Member State of residence, that
being a matter for the referring court to ascertain.
If cash benefits relating to the risk of reliance on care are provided for under the legislation of the
Member State of residence, but only at a lower level than that of the benefits relating to that risk
from the other pension-paying Member State, Article 27 of Regulation No 1408/71 must be
interpreted as meaning that such a person is entitled, at the expense of the competent institution
of the latter State, to additional benefits equal to the difference between the two amounts. 119
In European Commission v Federal Republic of Germany (C-562/10) for failure to fulfil obligations
the plaintiff asked the Court to declare that by:
–limiting entitlement to care allowance, pursuant to the wording of Paragraph 34(1)(1) of Book XI
of the Social Security Code (Sozialgesetzbuch — Elftes Buch), to a maximum of six weeks where a
person reliant on care temporarily stays in another European Union Member State;
–not providing for, or by excluding through Paragraph 34(1)(1) of the SGB XI, reimbursement of
care related benefits in kind at the same rate as granted in Germany in respect of care services
used by a person reliant on care staying temporarily in another Member State and supplied by a
service provider established in another Member State;
–not reimbursing costs relating to the hire of care equipment where a person reliant on care stays
temporarily in another Member State, or by excluding reimbursement through Paragraph 34(1)(1)
of the SGB XI, even where those costs would be reimbursed in Germany or the care equipment
would be provided and the reimbursement would not lead to the accumulation of or other
increase in the costs of the services granted in Germany, the Federal Republic of Germany failed to
fulfil its obligations under Article 56 TFEU.
In its findings the court stated that the Commission considers that the case-law relating to the
reimbursement of medical expenses incurred in other Member States can be applied to German
legislation on the risk of reliance on care in order to establish that there is a restriction on the
freedom to provide services.
In that regard, the court clarified at the outset that the notion of dependence refers, in essence,
to a situation in which, as a result of his reduced autonomy, a person is reliant on the assistance of
others in order to carry out the basic routines of everyday life120.
In the absence of provisions in Regulation No 1408/71121 referring specifically to the risk of
reliance on care, the Court has treated benefits relating to that risk as ‘sickness benefits’ within
the meaning of that regulation.
119

ECJ C-562/10 of 12 July 2012
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cf. Case C-388/09 da Silva Martins [2011] ECR I-5737, paragraphs 39 and 40
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Care insurance benefits consisting in the direct payment or reimbursement of the costs incurred as
a result of the insured person’s reliance on care, in particular the costs entailed by care services at
home provided by third persons as well as the provision and installation of necessary care
equipment, fall within the definition of ‘benefits in kind’122.
Medical services supplied for consideration fall within the scope of the provisions of the FEU
Treaty on the freedom to provide services, there being no need to distinguish between care
provided in a hospital environment and care provided outside such an environment 123.
The fact, that the applicable rules are social security rules or provide for benefits in kind does not
mean that the medical treatment in question falls outside the scope of the freedom to provide
services guaranteed by the FEU Treaty.124.
EU law does not detract from the power of the Member States to organise their social security
systems and whilst, in the absence of harmonisation at EU level, it is for the legislation of each
Member State to determine the conditions for the grant of social security benefits, the fact
nevertheless remains that, when exercising that power, Member States must comply with EU law
and, in particular, with the provisions on the freedom to provide services125.
It cannot simply be inferred from the case-law relating to the reimbursement of medical expenses
incurred in other Member States that the German legislation at issue in the present action
constitutes a restriction on the freedom to provide services.
Although, in the absence of provisions in Regulation No 1408/71 referring specifically to the risk of
reliance on care, benefits relating to that risk are to be assimilated to ‘sickness benefits’ within the
meaning of that regulation, the fact remains that there are differences between benefits relating
to the risk of reliance on care and sickness benefits in respect of medical treatment 154. In
particular, unlike sickness benefits in respect of medical treatment, benefits relating to the risk of
reliance on care — being generally long-term benefits — are not, in principle, intended to be paid
on a short-term basis.126 […]127
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Regulation No 1408/71 was replaced by Regulation 884/2004 which now comprises a special provision on LTC cf.
above, but with identical results.
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cf. Molenaar, paragraphs 5, 6, 23 and 32, and Joined Cases C-502/01 as well as C-31/02 Gaumain-Cerri and Barth
[2004] ECR I-6483, paragraph 26
123

see, in particular, Smits and Peerbooms, paragraph 53, and Commission v France, paragraph 30
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see, to that effect, Müller-Fauré and van Riet, paragraph 39
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see, to that effect, in particular, Kohll, paragraphs 17 to 21; Case C-208/07 von Chamier-Glisczinski [2009] ECR I6095, paragraph 63; and Case C-490/09 Commission v Luxembourg [2011] ECR I-247, paragraph 32 and the case-law
cited
126

see, to that effect, da Silva Martins, paragraph 48
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In those circumstances, it is insufficient in the present case, in order to demonstrate the existence of restrictions
resulting from the legislation at issue, merely to invoke, without precision or detailed explanations, the former caselaw.
The Commission failed however to address the Federal Republic of Germany’s arguments, that, pursuant to
Regulation No 1408/71, insured persons reliant on care are entitled, when temporarily staying in a Member State
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As Article 48 TFEU provides for the coordination, not the harmonisation, of the legislation of the
Member States relating to social security, the rules of the FEU Treaty on free movement cannot
guarantee an insured person that moving to another Member State will be neutral in terms of
social security, in particular where sickness benefits or care-related benefits are concerned. In
view of the disparities existing between the schemes and legislation of the Member States in
this field, such a move may, in financial terms and depending on the case, be more or less
advantageous for the person concerned128
Secondly, the Commission ruled out the possibility that there is a restriction on the freedom to
provide services where the hire of care equipment in a Member State other than the Federal
Republic of Germany represents, for German care funds, an additional charge on top of the
financing of care equipment in Germany.
However, it should be noted in that regard that, in accordance with Article 36 of Regulation No
1408/71, benefits in kind provided by the institution of one Member State on behalf of the
institution of another Member State are, pursuant to Title III of that regulation, to be fully
refunded.
In the light of all the foregoing considerations, the court concluded that the Commission has failed
to establish to the requisite legal standard the existence of restrictions on the freedom to provide
services arising from the legislation at issue and dismissed the Commission’s action.

other than the Federal Republic of Germany, to benefits in kind provided by the institution of the Member State of
stay on behalf of the competent institution in Germany.
In accordance with Regulation No 1408/71 an insured person reliant on care may even be entitled to a combination of
cash benefits and benefits in kind the total sum of which exceeds that of equivalent benefits provided for in the
competent State.
Where the conditions for their application are satisfied, Article 22(1)(c) of that regulation and, as regards ‘pensioners’,
Article 31 of that regulation are designed to ensure, inter alia, entitlement, in a Member State other than the
competent Member State, to benefits in kind provided by the institution of the place of stay on behalf of the
competent institution, in accordance with the legislation applicable to the institution of the place of stay, as well as to
cash benefits, in accordance with the legislation applicable to the competent institution, either provided directly by
that institution or on its behalf.
In the context of medical care, that the provision of benefits in kind guaranteed by Article 31 of Regulation No
1408/71 cannot be subject either to any authorisation procedure or to the requirement that the illness which
necessitated the treatment in question manifested itself suddenly during that stay, making that treatment
immediately necessary (see Case C-326/00 IKA [2003] ECR I-1703, paragraph 43).
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see, to that effect, Joined Cases C-393/99 and C-394/99 Hervein and Others [2002] ECR I-2829, paragraphs 50 to
52; von Chamier-Glisczinski, paragraphs 84 and 85; and Case C-211/08 Commission v Spain [2010] ECR I-5267,
paragraph 61 and the case-law cited. Consequently, when temporarily staying in a Member State, the application,
possibly under the provisions of Regulation No 1408/71, of the national legislation of that State which may be less
favourable as regards social security benefits than that of the competent State, within the meaning of Article 1(q) of
that regulation, may, in principle, be compatible with the requirements of primary EU law on the freedom of
movement for persons (see, inter alia, by analogy, von Chamier-Glisczinski, paragraphs 85 and 87, and da Silva
Martins, paragraph 72).
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